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/ : FOREWORD 

Tin's mono^ruph by Kern AlexaTicler and K, Forbis jk'daa is one 
^.of a\series of slale-or-ilrc-knowlcdgc papers on* ilie legal aspects of 
sclianl a'dminisiralion. The papers Avere j")re>iared ilirrtugfi a eo- 
opernfive arrangement between the ERIC C!e:iiringbouse on Edu- 
cational Management' and ibe National Qrgani/.ati()i'\ \oiv "Lcral 
Problems of Education (NOLPE), Under thisVUM\nligen>rvi:; i^he ; 
Cleariiigboiise provided Ibe guidelines for tKe orgaiVizaji'.>i: hrc 
'papers, coniinissipned fbe authors, and ediied ite papcfe Tor ':^>n- 
ieni iiul] style. NOLPh] selecied topics and autbors '[or ilie 
papers and is publishing them as part of a monograpli serie's. 

' ..jTbe student's freedom to attend or nov -iih'nd school, io choose 
ahernativc .schools, io determine his plf^rciusjut in. the scboolA and 
ito select programs and classes has becii the subje'ct of. incrcc^^sing 
political L\M legal debate. Dr. Alexander and Dv. ]6rdan skill- • 
£ul ly 'a n f>fy z e c i \ r re ni s t a t u t* ) !• v n nd case la>v^ ?b n\v\ n g i h a f ' 1 h d rc^s o- . ' 
lulion f^f fbcNij^sm^^ educational choice iiivolyes' a three-way bal- * 
anee. among, tbe inierests of ibe state,'the chilcl, and Hie parent. \ 

■ s \ ■■ ■ ^ ■■ 1 ' /■■ . -.'-'A 

Dr. Alexander is, a. professor of educational hdministration dt the\ 
UnivCrV^ity of Florida. Mie holds a bacheh)r's degree froyi Centre \ 

^Pollegc/()f Kentucky, ii iiiasier'.s: degree from Western Kcniucky 
Uniyer.sKy, and a docioi'-s .degree from Indiana University; Sihce 
1972 be has served as director of tbc'Naiional Ediicational^Finanec^ 

-Projeci. Tie has writlen exiensively on scliool law aifd st^bool 
finance. , • ' ^ . ' . ' " 

■ . • ' .»■■'''./■.*■ ■, . ■ 

Dr. Jordan, al.so a profes.sor of edjjcaiioucd cidmiuisiration ai the ' 
University of Florida, received bis bachelor's /and nia'ster's degrees 
from Wesiei'n I\j?ntnckv Sialic .College and hi.s doctor s^- degree from 
Ind iana Universiiy. He lins served as a sccxmdarV school i-cacber 
and principal iuul as an official of tbe Indiana Sclfpol Boards. AS^ 
.sociation. Presently be is researcli direc(or of the Naiional IJduca- 
,tionarFi]iance Projeci. .Me- is tlie^ author of nunicr^oi??? publications 
on scliool adniinistraiion, school business administration, and scliool 
finance. ^ ^ * 

PiiiLip K. PiELE, Director / . Marton A. McChehky, 

ERTC. Clc<?/'inghonse - " . ■■ /Executive Secrelary . ' 
on Edncalional Management . . . ; , NOLPE '! 



/ Introduction 

Tnclividiial I'pcccloin, as opposed to stale compulsion,, is a "siilMCct 
dear to ihe licaris' of nuiiiy Aiiicricaiis.^ Society's, W)llediyc clc|ii'cs 
and nc.cds arc gcncraliy reflected tliroiigli govertyhciital *action|tliat 
bcncfifs socicly a 1 large. At ihe same lihic, however, this gbi'crn- 
iiicnlal aetioii re.strici.s the prerogative of certairi iaclividuals. | Tt is 
this issue that conl'r'Onls us in public education. L'dncaiion. ijfs any 
g()'venihiental function, in many cases restricts an ir>(lividiia|s pre- 
rogatives or a.t least narrows «his chpices. . . i 

•It is the question of cclircational jc7io/ce to which this nu)nc)graph 
is devoted. Studenl choice, paren|al choice, and echicati()iml aller- 
iitt I iv'es (will 1 e of CO n 1 i w lu w g 1 m s tori i i ii poi^t a t i c^j)\ 1 la v c rcce 1 1 i ! y rc- 
ceived wide tittcYitipn.- Much, has been. wriUcn about compulsory 



_misedu^»ati()n. deschoobng sociely.|,an(l Ihcjack Of .stu(lent|and par-, 
enlai choice, /rhe studenl's freedo'm to clioose .alternaiiv'e schools, 
as well as'his freedt)ni to'select programs and gain pla{:ein,jtni wijhin 
the school,* have been Htigatecl fncely. ^ • I • • 

, '' This irfcjil^graplv c i1i.e|interesfs of the varipiis|partics in- 

volved, tljre status of c;urrcnt slatiiiory law. Ihe case hiw involving 
compulso^ aUendance' and cx/^niption Iherefromv an(|rijidi 
choicp. of 'Curriculum ^aiul progTam- in ilio schools. An ^^ffort has 
been mad'e tC) steer clear of eXilenuaiing legal' circums|a.iiccs (such 
as racial searegationy, which tcMid to skew some of thtj. precedents. 



Fundamental to-.the enlire discussion is recognition /i)f Ihc diver- 
gence of interests involved: llie iiirerc^sts'of the staie| the student, 
and .the parent. Thc'lcgal. (ton flicls all einanate. froiii Indicial inter - 
.pretatW^of ^the boundaries of each of these iht9rests.| 



/ • 



1. THE INTEREST TRIAD 

4i\ abidiim' Fa'i 



Throiiplioiit Anicriccin liisloi^ 



llicre lias been^ 



iluil cdiicaiion is llie road 



[o.ciillairc,- economic. sl^jbilily, 



and socui 



s^eqiuilit^^. .This feeling Avas engendered o'rigihally 14y a "politieajl jni- 
* pulse- yllial replaecd the old religious motive asflhe iiicentivc For 
education. lie rcligious^motive was 1-hc basis ro|^ the famou^- 1647 
Massaeltusctls publie school acl, (he preamble ot) wliiclp stated Ihc 
"one elieifc piect of ye oukl^ deluder, Satan, to klepc niQii fipm the 
knowledgx^ of ye.^scriptu^es/' ' _^ . * . 



THE /STATE'S 'I NTEREST 



I: 



During'.^thc nineleenlh/ ceiilnry .Ihe purposes m the ehi/rch were 
gradually supersecUid. by purposes .oP 'ihe sta(e| The inlercsts and 
finals of the slate were alsc) 'ihose^of ihe peopl'ef 'fudivid/ial hberty 
was.tojje bu*ttresscd ami guaranleed by edjea|lon. . V'O . 

. Although lliis philosbphy. is reflected in|inamy places( its essence 
is conveyed 'in ihe writing. oF three pre'si(lents|of the United States, 
fn^his farewell address io ihe Ani^richn pcopkf in 1796MVashington 
spoke. of tlic bencfiis of education: . | / 

Promote then, as an object of primary importance, institutions for the 
general diffusion of knowledge. Tn proportion asf lhe stru«ture of a gov- " 
ernnient'gK'es force* to piiKlic opinion, it is^esseniial thab'/pu.blic opinion 
' should be enlightened. ' . f I / 

Jefferson j*n* liis much.-cpioled statt^Muenf affcr his retirement from 
* tlie presidency in t8l6 siiid: - I ■ 

If a nation expects to be ignorant"" and free in i^Jstale* of /civilization it ex- 
pects what never was aixl never will be. . . ThereMs na safe deposit [for - 
" the functions of government], but with the peopAe ihemselvesi nor can they 
: be safe with them without information. 

James Mad i.^arL wrote: . ' ' .« 11 j ' 

A popular government without popular inmtniation pr the means of ac- 
^ quiring it is but a grologue to a farce oiya traged^,' or, perhaps, both. 
Knowledge will forever govern ignorance;^and a people who. mean to be 
their own governors must' arm themselves' with the /powers* which knowl- 
edge gives. . . ..V / / 



ERIC 



Government ^should provide [of 

i,f- 



cation j)f the common man 



uoi io |)C'rt)oluafe frovcrn nierii hui io guaVanieo individual' Hhcrfy 
find ['K-ofhtii. i^luliicafioii sIkiiiJcI never he; a side-conlrollcd iool to 
jiCi'pelnalc nn nndcsir-i^blc fnviu oP ^ovcMMirnoni. II should- be of in- 
Icrcsl Io Ihe slaie .sidLdy'heeiuise ii enh'ghlens ilie eiiizenry. 

/This general inferest of llie slate in' ediicaiion can be vieNVCcI in 
ihrcc areas ol* special' inleresl—eVilliyaL econoniie, and social 

. . ^ IM)r years cdujeaiors-diave alicniplqd* ((Pdcfine tlic culhiral beac- 
. Iits''()r echicalion. Dirfieullies in- adeciualcly descrihini,^ Hie lu^nc- 
Tits ol e(hicai*ion are Io he expeeied since tlie most iniporlr!.! cpiaH- 
lies are infan^'il)!'^ Tiie henelilsi?)!' edncjition h*e pri'E^rjpnlK'^ in '[he 
" promotion of citizenship: morah and 'etlnciTl chanicEer. and appre- 
cialion oF c;h:Jh''/: a I ion.. Primarily. Ilie ohjectives are to devcdop a 
res|H*ci For humanity. I(? <i'ain an apprecifV'ioiiof organized societx, 

^ and Io accpiire ihe aecnmidated 'cnif^tre arid knowdedgc of man. 
Education nol only preset-ves^lhe r -.ijhiral lierilage hn't also enlarges 
and iliig'nienls iht^ i^liui;e. |ju'::v*iding a niininunn standard oF cili- 
zeh.shi'p. . . '. \ . ' 

IJniversaJ cdncalior: is aUo desirable ^TO.tioniica'ily. Free cduca- 
lion provi<les an (jpporlnnily for individuals Io secure a livelihood 
^uid economic indef)cndehce. Aside^ From privaie inferesi.s, ihe so- 
c*ie(,y has an ecoiunnic inleresi in Ihe exiernal benefils oF edu.cniifui, 
tlic "*spi]h)vers" fo society, li is weiresfablished that educaiioiT is 
a capilal good and lhal creating .il is an investntiint: r]ducation irn- 
• proves Ilie qualit>- oF Ihe laboi' Force and laenefiis .industry. Par- 
ticularly at lughe'r levels ecUicaiioii creak's ne\v kmnvledge. \v1iieh 
in l-urn, creates increased hunian \vanrs ,pnd demands, a^l oF-wlifch 
are c- red its fo Ihe nalion's wealjh, Sirniihrrlyr ove^' time, .the pres- 
ence oF cdiiciu^ul pd>ple can redrtcc g(Kernntental costs by lower- 
ing crinie ancrdvliuquenc;y^ r.ates and cutting welFare costs/ . ' 

As an*enhancemeni oF lunnan capital, tlie desiva-bilify of invcsV 
uicni in education i,s heyoud question. Se\^erurst.adics have showiv 
ilie ccmti'ihution oF education to Ihe per capita income of ,a nation, 
i^'or exarni)le.. Denison esthnated lliat cdiicaiion accounted for a 
"tiiird of IIijC diFf'crcnce in United Stales per capita iiKonie betwecif 

1925 and 1960.i ' , . ,■. ^ 

' , ■ ' ' ■ *" , 

Tn addition Jo purely ccononric'hencFits, education pcrFornis an- 
. otlier iinportant Function by providing a rneans For* pcrsd)nal social 
. mobility. Public e^ucalion, of cou^rsc. lias .not 'created the move- 

lEdward F.* Denison,- JFhv Growth Rate:; Differ ('Vi''a5hingiQn: Brookings Institulion, 
.1967), tables 21.r through 21^20. ' 



nicni aiimng ilu? sprin! classes (fi (l(.\a'roc* (k»cnio(] .(losirnl:)I'C* l)y 
many. Americans. J'hc lackoF cqitalii)- lias l^'d some in Clally .cler.. 
' nouiKX^ public crliicalion as a . failnrc.- Crcniin. Ici^s vchtMncnily. 
lias'" |H)inlc(l oiil ihal ihc ■'(•(iininoiiiicss" 'fil' ilic\;aniinnn scIkioI' has 
hoen grcaily exafi'gcraled.'" In riiirncssi (hcso coinincnls nuist l)e 
cvaluaied in liglif of sonic kno\cn labels. 

I' irsi, llm pul)lic sc|i<)ols ofror sludcnls a licncrally unifcaMn syslcni 
-(»r cdncaiional^cpialily. I\vidciicc !Von.i lllc ['anions. Oolcnian rcpoiM 
revotilcd a reriiark^dilc iiniforniilyi among scliools' cfrccls on cduca-* 
lional On lc{)mcj>/ in/ spile (d'-NvifIc fiscal ,fl isparilics aniona' many 
.scliool disfricis. ^ ' . ' . 

" ' * -J ' 

Sec()nd.- varial i.ori.s in slndcht. aclnevcTncTil arc due more lo dif- 

rcrciiccS in llie sindenl's raiiiily background ilia.n lo the cjualilxyof 
(Jie scliools. In iliis rcgrfrcL llie' r()lc. iincl cxpecHalif>n of ihe scIjoo! 
■ slioujd l)c dcFined. . '\*\\v Ihose wlio tvxpccf (lie schools lo erase all 
vcs/igcs of .social 'unrl ra/nilial inc'qualily. Ihc public schools have- 
luii been successful. • ' ^ . ' 

'nmt schools. brinjr liu/c innucnce to Itcnr on a cliikl> aohievcniciU Oral 
iiidoiienclenl of his back";round nnd sociid conlcxl: 111101 jhal this verv hick 
oi an indejDCiigcnl cliecl ill cans lhal inc ineqiuimics uiiposen an A^nucircn 
by ihcir home, neighborlioofl. atid ]ieer rffvironinoiu arc carried al'ons; to 
V become ibc iticfj,nalilies: with whicli Uiey coufroiit adiill life al the end of - 
school.^ \ 

On ilie olliei'* hand, for tliosc Avbo cxpccl^ pid^lic cdnca(ion lo 
mo(l(}ralc and lessen. d)ul noi ccnnpleicly ei'ase, socud ijieq-ualil y, 
education has^beeib nuVclx more snccessTnl. The Uniled Slales luis 
mil of llie lf)weAf. illiloi:ac.y rales and llie highcsl per capi(a income 
in ihc world. While noTeradiealing social classes, pi'djiic echicSilion. 
. ionds^to break cifVwiTclarsjrbarriers -hud provide for cc[ualily of op-- 
porlnnity. . Kcpiairiy nf ..()pporf nnily means ihal Ibe irupaci of tlie 
parents^ social slalion- Oii f lie 'cliiU[ is. diminislied so as in reduce 
social, economic, ancf oilier barriers. Such, barriers could prcsnn'i^ 
ably Ijfc reduced wiilunit public cclucaiicutj Inif (he oclds'. against 
sucb an occvirrence are much grcaler \vlic?n free educalitm is not of- 
fered. , " • • - 

)VifJu)ui free puhlh educalion,. education becomes a privale en- 
"1 " ■ ' ■ ' ' . ^ 

; ^-Ciiarles E. Sill)orman. Cmiii^ut ihc Clas.tronm- (New York: Random ITouse, 1970), pp. 
54.-55. ; ' ""-"^ ■ 

'iLa^sTencc A. Crcmin, The Genius of American Edncalwn^ C^cw York: Vinlagc Books, 
1966).. . , ^ ' . .. , \ 

Uumcs S. Colenian ct (tl.,-EqnuUiy of luluatrtiinal Opportunity (Wasliin^zloil: U.S. G^v- 
ernmcnt ^Printing Office, 1966). ■ ' • ' 
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ierprisc uiul^a privnio itiiercsi. suT)Jri*i 1^) ititliviVlual (-ap/it-e.-^Tlic 
k'udcMicy is iIumi joi* iliv ii ppCM* 'rlassrs- n> luuulDn^ their pri vilrj:'c»s 
aiul ndvcuiiaiii's^ ti) tlioir rf?ii(hra. " W^liile public iHl'ucnljoti (Loes iu)l 
prt'ViMii llie U callliy IVoiii pri)\Mtlir)i»- il)eir> childri^Mi hcitcr ednca- 
lion, it does provide oppcu'lunit y. ai k;asL foiv ihu ' pt^o?' lo biviuik 
llieii: cycle of p^)ve^'ly. There is* liUh' (louht tlial educaiioh ft; One 
1)1 (lie [)rirnary eontrihutfjrs lo sitcial ecjualiiy. Afij^Ty cjuisider ii in 
be the nibst iniporiani single TticiorV , ^- ^ ^ 

All lhe.se eon: ideralions iire eni'lKKlled in 'the siaie/s inleresi *in 
uuiver-ial education: judicial noiicMi' oI'Mie siaie's^interesi in edu- 
cation is eoniinpn. 'AUhoif^ii .hroad and'rathei' lieneral. 'sucli' judi- 
cial .slaleniei^is lorrti a , pliil(;sophicid rational? suppurlin^- ntiiversal 
l)id)lic edncaiion. The New Hampshire Sujfrenie Ctnirt is one ex- 
am j:)le ol' such jndil'ial rccofinit ion . ' ■ » - 

. Tilt; pi imary purpose of the inainroruniec "of tin; coranioii school syslom i? 

" i tlic f)roinJ^ti(>n of ih'? gonerni inteli^(MU'(f of {lie people* ■ (•oiislitirtinp; llic 

■-' ; body poHlJ^.iUi(I iheivby lo incrensr ihc usefulness and effiruMicv of liic 
citizens. ifl)0]». which ti'ie jio\'cruuicnl oi^ society ■ dopiMiA^. -Free schoolinir 
furnisljf^ by the slate is not so uiucli a ri-rhl irrnnjed lo ])Upi]s. as a dtity^ * 
inip^i^t^ upon tlunn for the pubiio^ood. Lt^cy do not vohnilarlly nttond 
the scliook provided for them thex^ntTv^ he conipelled .to ^do so. "While o 
most people rcgiird the.,puhIic^f4if»ols as the means of p;reat advautajxe lo" 

■ the pupils, The frlct -is U^iv-tjfteti overlooked that they are ^overuuiental 
. n]|\nis oT prnieelinpT' the sta/e from the conse"quenc;es of an iiJ^Jiorant and in- 
coinpeient cilizensbip.- ' \' ' , 



^ THE CHILD'^vlNTEREST / . . • 

Tn pn])lic educalion" ^ilie eliild's^jiieresi can be viewed .ill differ- 
■ 6nC^vays. A child., as an individual; lias tb^' I'ight to lMj<ffree from • 
jKircnial abuse .andnrnreasonable conirol. A child, al^bn.s cci'iaiu 
ooHstiiiiliurtalJibcrlie.s. rig'hfs. and /reeclotns iluil ca^liiof lie denied 
by ilie, stale, wiiboni jnsi cause and' (lue process. /riic stale ilsclf 
'luis liie 'responsikililv ()f proVeciing' Ihe chiUrj^'o'ia uiiw-arranied 
stale resTriciion o.n conslifnlioiuil freedoms and from parcnial ahii.sc 
(cii her conKirissi()jis or oniissions of ihe parejijS'). ' , ■ ^ 

1 he early con^ipolsory aiiendancc laws; <7fi/Afa.s>Yicbiisei/,s Avcre iin- 
doubfedly b^ised on Ilie (ioclrine of /;arc/i^f'^pa/r/ae. a docinnc of Ibe 
'Eng^lish eoiirbof chancery'by wliich ilK/cdiancetlors of ilw? king as- 
siiined ibe general piHileciion of all iir.Kin^ls' in Mbe rea^ii. The sov- ^ 
pulijr piilri'nc. was obligaj/ed lo .snpervise ihe wxdfare of 
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»«State Y. Jackson, 7i Nil. 552, 53, A. 103-1 (1902)'.' 




■"ilic fhihiivn of 1Ik> kingdom wlio iiiiiilil \^K\ ahuscd. uoulfclt'd. or 
ahaiidoiu'd l)y iIrmt paruils or oiIum' unardians.' 1 1\ ilu' rinUM.j 
?>laUvs. (he transplanted I'inu'lish judicial syslciii lucanl that the 

.slaH' Look llu' plact' of Ihc ^ro\vn ia niaUoi-s of fliild Avcliart'. 

A child has a ri^ihl to he protected not oid)^ From patent iihuscs 
I))' his parents hut also a'zainst the iii'U'orauce ol his parents. 
'I he stale has reco^zn i/.ed more truth than Fiction in the adaii'v'. 
*' I here are >no deliiupient children'. onK' deliutpient pareiUs." In 
siipporl of .this \ iew.' juvenile court.^-and welfare a^vncies oF the 
state have t rad.il'ionalK intervened betw een parent and child in 
cases of parental abuse. Public education may thus serve as a 
mechanism to Fr(^e (he child trom the shackles ol" unFit parents. 

Although some accuse the public schools, of undesirable propa- 
^'andi/.iu':' oF .youth, the entire educational "process generally pro- 
duces an independence of^thoufxht tliai frees the individual Fiom 
'the confines of conformity'. The edncatiomd process also ci'catcs 
the o]:)portunit y to auivly/.e alternatives and options not available 
to 'tlie unlearned. I)e\ve\- sa\v education as ihe "zreat assimilative 
I'orce in .American society: 

The school has the fiuu'tion also of coord inaling williin the disposition 
of each individual the di\'(M'S(' infliionrps of the \^arioiis social environ- 
ments into which he cnlers. One code ])revails in the family: another, on 
tlie5i.roel; n third, in the workshop or slore; a fonrlh. in the religious asso- 
ciation. As a ])erson ])ti.sses from one of the eru iron men Is to another, lie is 
suhjccled 10 anUigoiVislii^ pulls, and is in danger, of hein^;^ split inlo a be- 
ing having diff(M*enl standards of iudgmonl nnd emolion for diffei'enl (Oc- 
casions. Thjs danger imposes u]:)on the school a steadying and inlegrgl- 
ing foFce.^ 

AttcMiding* school does jiot diminish a child's conslitujional rights. 
Tlic courts recpiire that the cliild's' conslitiitional riglits be weig'hed 
against life interests of the scboob whicli miist provide an 'unintcr- 
nipted cducatioii for all children. Students' riglits are derived froni 
constitutional sources, the nu)st pervasive, of which arc the fiinda- 
menfal First Amendment freedoms and the dtie process and ecpial 
protection clauses of the Foarteenili AmendinenK 

To protect the cliihl from cillicr tlie parent or tlie state rcfpiires 
ciffirniative state action. ;\ child .has' !H)"'c^onsiXutionaL ])rotection 
froin the parent: such ])rotection must ct)me in ilic form of stain- 
toi'v acti(^n by the state to protect the chibH Such protection is evi- 
denced, in -part, by .coiupulsory attendance laws. On the other 

"Margaret Kccncy Rosenfioim, J u si ice for ihc Child (New York: Free Press of Gleneoe, 
1962),. pp. 22-23. 

^John Dewey, Democracy and Education (New York: Maemillan Co.^^ 1963), p. 22. 



hand, llic slaltfs acii()n iiiiisi Ik* sii|)|K)rjo(l In' a ('()nij)clliii^ii' or. at* 
Jc'.nsl. a ralional slalc iiilcirsi hcCori' rillicr ilic cliihr^i or Ihc par- 
•cnl's rigliis ciii) be rcsiiiclcd or inCriiiiivd iipoi). . 

■ ■ TlllvPAHKNT'S INTKRKST - 

Karly procodcnis in Kii*j:lisli \n\\' csialdlslicd ihc parcMii or guard- 
ian as llic |:)ri!nai'y auflH)rily ovcM' *iluv. child's dcsliin'. Rcdlcciin^' 
lliis: ihe coni'is gi'aiiicd Favor lo ihc. [larcMilal iiilcrcsi- over l\\c. in- 
leresl of ihc inlani. Fn an carK' cplsc^^dc. known as Trcniain\s case 
in 1719. ilic courrdid 'Ihe hi(hh'n*i' oC ihc j^arcni or jiuarch'an with 
li(lle (;oncern for ihc wishes of jjic iuFani : 

Hoinp: nri infaiil, Iio w^^nl lo Oxfonl, conirary lo llic ord('vs of iiisr guard- 
iati, wlio would have Iiini j2;o lo C;nul)riclg(!. And llu/Court scat a ines- 
«;cn*i;or, lo carry liiiu from Oxford to f aniliridn'c. /yk) u])pii his reluming 
lo Oxford llicre went anollicr Uuu lo r;arry Iiini to Cnnihridgo (juani lo kc,'cp 
him there/' ^ * • . y ^ 

EvctTi in Eni»lish hiw. howescr. ihc w'ji'lii of Ihc i:)areni was not 
■^fidiniilcd, since fhe king' had ihc r^^sjionsihilii y lo jM'olcci persons 
\\^ho wt^i't^- uiiahlc io i:)rolc(:i i henisfdvcs.^" Phe i:)arc'nial right was 
furtlier circuniscrihed in tlie ('anions cnsiocly case o(" II ollesloij v: 
I/M/(Wcvy.^^ Tn\ ihai rase, ihc court (hujared lhai i:)arcnis liad riglits 
io Ihcir cdiildren onh' h>' grace of the si^aic. In tlie coui'i's view. Ilie 
delegalion of conirol over chiinrcn was a irusi rchiiiousliij:)/. carry- 
ing llio oliligaiion.. jhal ihc i:)arenls' raithlVdly discharge ihai irust. 
AVhen ii ^^'ns noi. and ilic jKiVenl was cruel io his child or 'failed io 
luainlain him. ihc siaic could inicrvenc. . The \\'c!lcsley iheory. of 
J)aron>i-p'dlri(rc^]\i\f^ ru)l t(;fiaiig(!d significanilyiin *iii^ voyage across 
the Ailaniic or in Mie jKissage.of iinie.*- ,^ 

Tn ihc L^niied Slaics ioday a diial sei oF.{>m-cilenis lias cnierged. 
On^^l'STids to liniii jhireiis puli-iiio. as is evidenced In' couri-ini jK)se(l 
liiuitations on siaic liandling' ,oF^ juvenile cases. ,More' recenily 
{his'liinit was illusi i-aiecLby the' excepiioi^ of state co'inpulsorv at- 
iendanct^. laws, as eslahli^fcd in Ytulor.^-^ The second jM'ecederit.- is- 
a tendency of ihc conris io allow llie siaic iti'proieci •the infant fi'oni' 
parental abuse. This iendency was reflccied by ilie IJniied Siaius 
Supreme Court in Ford v. FonV'' in 1962: • \ ' 

J^Trcmnin'B Case, 1 Slranpn If)? (1719)/ ^ ^ ' 

i^^Eyni s\ CoiMuess of Shiiftshiiry. 24 Eng. Rep. 6.50 (ch: 1722). 
114 Enjj;. Hop. 107fi (II. I.. 1B28). . • 

1 -Andrew" Jav Klein fold. "The Balahee of PoNV(.?r ainon^r Infants, Their Parents and the 
Slnie," AB/i Family Law Quarterly 5 (L971) :' 61^66. ' 

i.Va re Gault, 387 U.S. 1 (1967). . 

MWiVconsin V. Yoder. 92 S.Ct. ir)2r) .(1972).' 
.^^"'Ford V. Ford, 37r U.S. 187 (1952). . \ ' ♦ • . 
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UiirorUnialdy, ('\pcriencc has shown thai" llie question of custody, so vital 
16 a child's Jiappi MOSS and well-being,: frccpitMitly cannot be letL to tlic dis-- 
creljon of.llie ])arent<. 'Pliis^is ])aitioularly I rue. where, as Tiere, llie es-. 
• !raii«:^eniei>i ofJiusliaud and wife h(;olbuds parental judgment willi cmo- 
V tion and prejudices. . ' *^ ■ . ^ 

. T\w lonjrnaiie ol' Suprenie Cgin'i in Pierce v. Socielij of' .S'^V 
/c^j'.s*^'* i'ldictiifefl ihal ()iily liiiiiicti :l()lmiiii'e. \\'f)ul(l l)c^i^;en lliC slate. 
|ri inicrrcririg; ^vi^ll ihc parents cpnlrol of a cliild: 

[n tiiis day and under onr^civili/.ation. llie child of inan is. his parent's 
eliild and not tin? stale's, ... It is noj seriously debatable, thai* llie par- 
(inlal riglu to <];uido one's elu'ld iulellecliially and. re!.ii!;iously is a niost 
substaiiiiul-part of tin' liberty and freedom of^ tiie parent. ^ 

'Mii.^ (Iocs iKil mean iliai purcnlal riiz'lits preciiifii c^nlircly lliose 
fjl" ilic sitiic. On ilic ((uilrary. il would appciy lliai a parcnl may 
Jdrfcii bis riglii lo coalrol his chihl by .ciib'cr omission ok com mis- 
sion. "^Jii sijc'li an inslancc. /lie parcni ^lias no iuinvmiiiy from slaic 
intervention! ^ ' j " 

Nearly iwenf>' years laler in 1943 the Silpremc Couri conira- 
(licied* Ibe ijnpression of Pierce wlien il more clearly delined ils 
position toAya!'(l siale rnierveniion in Prince i\ jl/a.s.sa(7n/.sc//.s.^ ' " In 
iJiis case. 'a legal guar(liai]_\ya.s_r()uricl liuilly ol' con 1 1'ihni ing lo. ilie 
delincjuoncy ol" a niirun''hy [)ern»itfing' hei- inne-yeai'-old AVard to 
sell JeliovalTs Wilnesses |1u blicai ions on a i^uhlic street. Tbe act 
was. 1*01111(1 lo- bu'in violaiion of ■^^'ilssaclulse^ is' child labor laws. 
(rhQ Supreme Coiirl. laced scjnarely wilb conriiciing^ (-laims of par- 
eiil^and siaie. said: 

IT] he family itself is rH>l beyond reii;ulalion in ibe public intel^st . . . 
actin«j; lo guard the general in.le.iest in youth's ^s^elb 'bieing, ihe slate as 
parens palriac'-nvny teslrict llu; ])arent.'s eoulrol by reqn'iritig scIjooI at- 
' lendauce, riJgulutinir or profiibilinp; llii* ehild's lalior and in niany oilier 
.... ivays, . . . , 

More rel-enily in Vor/c/-. ibe con rl .said iliaAlhe power of Ibe par- 
^enb eveji when linked to Free exercise of religion, may he sid)ject 
lo li^nilaiioii if ii appears (bat parental decisions Vill jeopardize 
Ibe liealtb or saleiy ol" llie <'!ul(|ren or have "jiotcntial for sigrn licaiU 
social bnrden^?r* . ' . 

: A common Ibread seeniiMg ({> run fbroiigb tbesc precedents is- a 
new jiidicial concern Tor tbe cbild hi'mseir with Ibe parcnUil iiitcr- 
.cst and tlic state, interest secondary. Tlie apj^arent common belief 



li'Piercc V. Society of Sisters, 268 U.S. 510 (1925). 
i^Prince v. jMassziclinsetts, 32l U.S. nl 166 il943). 



of llic coiifls is iliai. hoili ilic darciil ntul llic sialc""iii;c 'rapal)Vc"\()f 
iftiusjjrcs.siiig ilicii' i'olcs iis proiiccioi'.s of cliildrcii. 'v 



2. STATUTORY PROVISIONS AFFECTING 
SCh60L ATTENDANCE 

• . ' ' . i I ' 

As n new rfalion ilic jUnilccl; SUiic^'\scparatc(l cinircli .<ruul- sliilo, 
placiiig^~'?cs|)r)M,?nl)iliiic\s | For " o(l|ucaii()n^NN]Tili ihc staic, Adclilioiuil 
impelus to Uic niovcincnl fur Tr^-c pul)lic education, and siil^sc- 
(|iienily ccnnj^iilsory a.i |cMidancjc\ originated in ilie general assump- 
tion iliai ail .edncaied and informed popnlace was necessary for 

Before i.l)e niovenijtni for indej)endencc llic citizens af Massaclin- - 
setij^ .had already r^piireci flKvi schools he/proyided under laws of 
1642 and 1647. 'l*hisN^)inj)iiIsory pmyisipn of seliopl services" did 
juiicfi to enCM)nrage j^chool attcndance./bui it: was no! compid'sory 
^atiendancc as sucliT^. Action .on conipiilsory atiendancc car'nc more 
slowly among: the sfafes. Avilh the. first legislalion finding 2ils source 
in ilic Rliode Island. Cliild Labor Law of 1S40< The firsj comp.id- 
sory al^leiulaiice law was cjia(-teclH>y %fa'ssachiKse in 1832;^^*^ 

Iri a nation wifli rcprcseiifativo government, legislaiion generally 
reflects and implemenfs the basic judgments , of tiie people on those 
affairs tliat concern tliem. Conij-^ulsory attendance la\ys provide 
a* vivid example of Ihe evolntion'of social and economic, conccpl^; 
and conditions. Allhough more ihan lhree-c|iiarlcrsS of a century 
elapsed bcfwccn ihc passage of the compulsory attendance law iu 
•MassaclruscKs and the enactment of such a. law in Alaska, f he uni- 
formity in the laws' of the various stales is remarkable. 

For flic advocates of p.iblie 'education, ihe establishment of free 
schools was often an cfnpty viclory. /I he indifference of parents, 
the juitural rcjectiorrof a regimented school setting by children, 
ilie lack of adecfuate school faciliiies, the child labor o|)p{)rtunitics, 
and the gen^eral low. siandarcl of livuig alLworked agai-njfl families 
and. children taking advaniage of the opportunities offered. 

' The . power of ilie. state over the family has long been- a point of 
controversy. ^The polenlral for child neglect and ' exploitation in 
(he kibor niarkct coniribnted to the passage of legislation on child 
labor and compuIsorV school attendance. Tn ihc Uniied States, 
siicli legislation began to emerge in the laticr ])art of the nineteenth 

^^^Edgar "Vi'. Knlgl^t, Readings in ■ Editcationnl Adminislratlon '(^ic^^ York: Holt, 1953). 
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^cciidii'v. Piililic. opinion ai)c!, snl).scqMcnll>\ ilie law luul conic <o 
■ emlorsc the principki of sinic inicM-vonlion in .(lie family in (-n. sols of 
iicglecf. Piiblic aclion tliroiigli lo<i:i.slaiiori, liow^Wer, luul 'nui jor oh- 
siaclcs lo. overc()nic. Even ilnuij^h Ihc^jjnporlanoe- of an educated 
' ' populace was\c:{)ninH)nly cspoiisef!, ninny C'iti/.ens sup|M)riccf a g'oV- 
■-•ernmeiiial posilion of laisscz-laire. 'Ko' many, sfalnfory infervcn-' 
tion jljipearec] strike a1 (he vei'y i'00t!^~of ilidividuaj libei-iy. On 
V tlic^olhor |i;ind, nfaxiy LTniled Sjat-c;s cili/.ens had a liasic C{)niniif-* 
VI n.ieul;^^t{) ijiti ])arc^ lo cdiicale his clulclrenJ? 

Tij an iiiirnohikv.soMeiy oricnlcd io an; ag'rarian and apprcnlicc- 
ship c(fononi> / Ihe need for conipuls(n'\ ' ediicaf ion was nof jK:rccivcd 
' to he as.greai «s in a nu)l)ile iriduslrialized society. The need fnr 
cliildren lo work at lunne in a .niral economy largely disappeared.' 
Willi ihcTlevelopincnl t)f'llie faclof\- sysfeni and ilie resujlinf^ rapid- 
expansion of flie -orji'anized lahoi* 'iinveinent. child hibor laws and 
compulsory school afichdaiice mpverriii con.sori. The inleraefion 
,(^iiay be either sequential or overlapping: providing for ilic*cbild to 
-leave sclu>ol and ilien cn1er eniploynieni^ or re(jiiiring ilic giiild lo 
i-illend school as a conclifion.of cniph)ynieiif. fji the first irislance, 
coinpiils(^ry aljendancc is a prei-eqnisiie (o employment, and in the 

\ second instance, part-time compulsory aftendance is required for 
contiinicd employment. 
■ Tn 1866. foiirleen years aflcr ilie enactment of IhcMassacbtisetts 
-""^^pmpulsory atteiulancc h\w^ (he C()n/iuonw.caUh.. enacted a lawMhat/ 
j'^royided for a niiniihiim enfploynicnl age of leii years. 'Six Jiio^tli.^ 
school attendance each year \^is established as a ;C()ndiii(>n ^ifif eni- 
pl)^yinent lictwccn ihe ages (d' ieii and fon'rtcen. In N'liw York's 
.conivjinlsnry cittendancc*>aclM>f )fi7'l'. foiirleen weeks. allcndajnce was 
/requi't;ed each -year for cliihlrc"n bejwcen.-thc ages of eight Vind, four- 
teen.: \A fnrtlier. provision was made, tluil none {)f (hcse^^iildrcn 
could b\eiiip]oycd nn^fess schocol atiendancc was a''conditi(m of em- 



ploy in en 5^^ 



! EARLYxeOMPUr.SORY ATTl^NDANCE STATUTES 

Massacli/isclts^ original compulsory attendance law provided the 
pat'lcrn that has conlinued (o ihc present .dc7y. This early stalnte 
stipulated that attendance in public school wa.s required, nnlcsj; ihe 
parent could, dcnunistraie fliiit his child had received equivalent 

• • I'lMar^^artTt Kenney Rosenlicim, "Laws Goncef-ning Cliildren: JJniied. Slates." Encyclo- 
paedia [irittanicdf vol. 5 (1966), pp. 514..S16. • - v 
2"R. .Oliver Gibson, "Auendanco," Encydopalut of Educational Research^ 4lh ed. (Lon- 
don j The Macmillan Company, 1969), pp. 90-98. . 
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cciiication elscv'lie?c. Olhcr jM-ovisinns provided foi' eiiforcemciil 
(if ilic- £if tcrulcincc Unv-by Iriuini oi ricL^i'.s aiiuI .sclioo! oTficiaLs. i^'iiics 
of up (o $20 Ave re possible for violation. AsS- shown in (able 1. 

TAmj-: 1. DATES OF ENACTAII- NT OF COMPULSORY SCTIOOL 
ATTKNDANCE LEGISLATION: Fl.FTY^STATES L\^CLUD1NG . 
THE DISTRICT OF COLUiMIMA AND PUERTO RICO " ^ 



Stale 



Dale 



Stale 



Dale 



' *iMasi?ac}iiiseUs 1852' 
Disliict of Colui'nbia -1801. 

■ VermoiU - 1867 ■ 

New Hampslurc 1871 

Micfiigiiii ' 1871 ' 

Wasliinglou . 1871 

Conncclicui ^ . 1872 

Nevada ^ ' ' 1873 

■ Texas ' 1873 

New York ^ 1874 

Kansas . " ° ' 1874^ 

, California , ^..1874 

Maine . -1875. 

/ New Jersey ■ / ■ , 1875 

. AVyoniin}^ ■ . 18l6 

• Oliio . ' ' 1877 

Wisconsin. / "1879 

Rhode Jslarid ^ 1883 

Illinois' 1883. 

. - .Noctjr- OakoUi . 1883 

' ■•^ouTli Dakota ' • ' 1883 

^ Moiilana ' 18^3 

Minnesota 1885 

/^\ei)t-aska ' ^ . . -1387 

•^dah/) 1887 

Colorado v 1889 



Oregoii 
Utah 

Neu^ Mexico 
Pennsylvania 
Kentucky 
Hawaii • 
West Virginia 
Indiana 
Ari/.ona . 
Iowa 

Maryland 
. Puerto - Rico 

Missouri"" ' 

Tennessee 
* Delaware 

Norlli Carolina 

Oklalioma 

Virginia 
' Arkansas.- 

Louisiana 
' Alabama 

Florjda ■■ ' 

S^utjix Carolina" 

Georgia v.:'" 

Mississippi; 

AUska 



n 



1889 
1890. 
1891 
1895 
1896 
1896 
1897 
,1897 
1899 
;1902 
' 1902 
: 1903 
'>905 
1905^ 
1907 
1907 
1907 
1908 
1909 
1910 
1915. 
1915 
1915 
;1916 
T9i8 . 
1929 



^' .SGLIKCE: Ni>](ia IJinhaik." Sfatc Le^is/aiion on 
.CoveninieiU'" Priming Office, < 1960) , OV. 



School /I t ten /la f ICC ( Wasliingtoii : 



U.S. 



hvcniy-riv.c slaiCsS bad enncicd compulsory altcnciancc la>vs Vvilbiri 
ihii^y-fivc yjcatV.-- By 19KS. a ll'^ifte -slates liad sach laws.-** 

Ahbongh coinpiiLsory attendance ]aw,s had ficcn Ciiaolcd in liiosi 
siaics'ai ibat iimc\ (lie United Stales ,c()niiiiissioncr {>r'p(luca[ion in 
18S9~* reporfed ibai his survey iiidicafed iuadec|iia(c cnforceineiit 



'■i^Annuof Report of the Comnjissioner of Educafhi) 18^8-89, vol. 1 (Washington: U.S. 
.Xov<i^iicMU Priming;. Office, 18Q1), i:h. 18. \ . ■ 4^ , 

2'Jnn(L p. 470. ... 1/ 

il^<\V. S. iOoffeni)augli^. and Wai'tl W., Krcscckcn pff^ii\^iWY School Attendance Fjiics and 
Their Adminhtration TWasliinglon : U.S. CovLMiimLAu Printing Office, 19'35), tl.S. Office 
of l!l(liication\J^«l]eiin No. 4. . ' ' 

'-^Annual R'epSfi dj the Comiiiissioner, supra no\(i 21.- ■ ' 



■7 I ^. 

of. ilie la-vs. A]")t^lliy 011 pnrt of piihliKj <)fric;ials. ^sc:Ii()f^I°ftic-iliiics 
inncIc(]iicii.o io Aiccfjiiimodiid' nil cliildrcii. ql' laws i'lx) Vciiiiie io Facili- 
laiu uiifoi'ccniLyil or iisscssniiMii o\ pcrinlfliVs nscic cilcd as rea.soiis 
by ilie coiiiiiiisiioriui'. \~ -^Jl 



ENROLLMEN' 
roiu ihc iun*) oT ihe eeniurv iniiil ihclWwlv l%0.s. 



PATn.^topNS 



ndvnuces uxm-l' liuulc- in ilic: toial luinihur (Vr cnr()lliHl si n(len-('.s per 
one liuirdrejtl persons louriceii in .sevunieen lyctirs of ai;c. Pos.sihly. 
(lie ni()s:l' siii'iiiriAriii. increase occurred (linVma' llic . decade oT llie 



f930s 



idi 



ii, reriuctecl 40 percent increase! 

A.s sh^^wn in' lalblc 2.,eac!i decivle since ^9b'p. sclniols iir ilic LJiTi- 
led Siaies. C(Hjl inuedrii) enroll rarj;'er propoUions of (lie cliijclren 
aj!;'e(l Fouriecn to sevcnieeii. llowever. iable|.^\-l in ilie Appendix 
iiidicaies i^li.at 
T)2- S(:li(){)l vear. 



ilie paiiern a'ppears to have siaWti/ed since llic 

Al iliai iiniV. ihe rl'lafiA'c p|k-eri.taiJ:e ()[' children 
en^rolFed in" scliocil readied a niaxininrn ilienrtVical .level, ihe rcsuU 
of a-A^arieiyoF coTuli(ions. 



The combined erFe.cls oF child dal)or huv>^ andl iihe laboi* inpy^enieiii 
have slwirply re.dacwd tlie eniploymeid o|:)pnr|u|niti,e5 available io 
yonlh agctl Ft)nHeeTi-'^f{) cighicen Vears. /I he i:A-reasc(i educational 
requii'cnienis For various Fields oT ehiploynienfi Vind pa re n la j-rrw?d 
social pres;siii'es liavct also in Fhienced con i irnK\'l\ enrollmenL Tii- 
•crea.secl aileiiii(^iulias ^|l)eeii given bolh io ihe devielopiiicni. oF pro- 
grams For hanxlicappe^l cluldren.aui(l lo ihe appllidalioii"^ oF c(>nipul' 
'^sory.aliendance laws ilicse child ren^ -^Wliilc iis|adec]iiacy may be 
^qnesiioried by sonie. il^ic educational enierprise jias gradually ac- 
Vcpied niore of. ii."r? rc^si3{)nsibiliiy io provide rcU'lant edncalioiial 
^oi'OgraiiTS^Jor all^^egii^-ii is ' (iF ; Ihe populaiion. ^-ilri addiiioji, staic 
school Finance progTanis\ and socml pi:essiires bavcVrjOSubed in more 
eFFectivc enForeey\ei\( oft compulsory attendance hUvs. These con- 
diilioiis,..\v()rkiiig\separaiely and in combination, have procbiccd a 
h^istoriea! proj^ortioi^il gi^^)wih -in school enrolhnen^ 

PROVTSIONy^OF I^XISTTNG STATufes 

Compulsory ailenclancel hns\s- among' ihe states |are strij^ngly 
sinrilar in their -cy^'crall pailiern, clespiie some difFcreVices in clctaii. 
UrtiyoKinlvr tliey reler to. niijiiniuin and iiiaxiiuum agt^k provide for 
permissiA^fe attendance beyoiul lliese liiiiils^ si ipulate ^jtlie form for 
sclioql operation, impose tlie\legal obligation concerni.ii'g regular at- 



TABLE 2. ENROLLMENT IN GRADES .9-12 IN ^t^BLI.G AND NONPUBLIC 
SCHOOLS COMPARED: WITH POPULATION 14-17 ■YEA.RS OF AGEv^ 
UNITED, STATERS, 1889,90 TO FAEIl- 197,0 . , J 



Scliool 
Yf,'ar 



1899-1900 
190940 
^919-20 
1929-30 

-I039-4O 
l'f)49.50 
'?59VjO 





a ■ 


Tcltal 






n umber 


■ - ■ 


■ ■* ^ 


enrolled 






per 100. 






piwl 3UI15 


T'nrnllnif'nt 


Population 


\. 14-17 


grades 9-12 and 


1417 years 


years of 


postgradiialfil- 


' of age 2 


ago 


. ' 699,4b3 ■ 


6,152.231 ' 


. U.4 


. 1,1L^398 . - 


7.220,298 


L5.4 


2,500,176. 


7.735,841 


■ 32.3 


4:804,255" 


9,341,221 


51.4 


7,123,009 . 


9.720,419 


73.3 


6,453,009 


8,40^1v768 


7G.8 


■ ■ 9,599^810 . 


11,154.879 


86,1 


■ -14,840,000 


:n.5,816,000 


-• 93.8 



lUnlrss oth(!r\vi5e iiulicaled. irndiidcs enrbllnicDt im piil)Colle«;ial<.' depart niCjhlvS ■ of instl- 
(t-iilinns of liifjliLT L-dueation Uiul in' residential sdioolsr foi\ uxeepiional cliiKheti. i^t.-frj,). 
iVirr^' iu .■1949'50, "Slso.. I nidu(les'*fe(l("ral .schools. ^ 

-[i)clu(le.s all persons residing iir llic . United blates, biiL exdndes Arinc<l ' jForcus over- 
si'ai Data shown are actnal f igu: e."^ from the deeciini:il ctrnsnses of nopulalion tmless 
Mtlhorwii>e indicated. '. ' ; 

•S|tslH)mtcd hy the Bureau of 'the Census as of Jnjy 1 prcccding jhef opening of the 
*pcho})l year. ' ■ , . , . 

Preliminary .data. , , ^ *■ 

NOTfe: ^Beginning in 1959-60,. fnolndes Alaska, and Hawaii. 

.SOURCE: IKS. Deparhncnt of IleaUh, Education, and Welfare/Office EduciUion, Bi,. 
_J- 1 t^ruilal Survey of Ed neat Ion in the United States, elia piers on Slalislical; 3ujn- . 

] mary of Education: and uapublishcd flala available in the Office of lultiealion; 
■FRO.M: -U.S. Deparlmetil of Healt'h, . Education, and Welfare, Office' of \Edtieali()n, Dii;csC 
/- 1 of I'UlncQtional Statistics. 197} Edition, 2l'~\\\i\ti '61. ■■■'^ > " 

\ ' - ■ ' ■ ■ ■ . ■ 

teiulJnce, cxenipt certain groups from llie-reqiiireinciits, and pro- 
vifle penaliieis for noncompliance and procedures for enrorccnicnl. 

'Conipulsary attendance .Unvs are found in all stales except Mis- 
ijLs.sippi. friie laws in A^'irginia. liowevcr. are applicable only at 
jlic oi^Jjiioii of the local school board.) After ,re|iioaling its cohipul- 
sory attendance law, South Carolfna reenaclejcr its ■slaliile? in 
Table Ar2 in the Appendix contains (he statnlory refei'ence for jho 
■primary stain I e in each of the fifty states plus the DistricjL^of Co- 
himbia and Puerto Ripo. These state statutes coniiK)sed fhe prinuiry 
.source for the 1972 information containcd'in this cha]:iter. 

(Tn the following discussion "states" wiH be used to refer to tlie 
J ^'-fty states plus tjie District of Collimhia and Puerto Rico.). 



Mafulaforij and Pennissiv^4ge Limits 



Pnlternj^ among, ihe seveml stales appear to 1)^ inovltig fmvarcl^ 
rec(uiro{l sclioo! ajlcnclance at an earlier age and lor an increased 
nurnl)er of, years. Enrollment at aiTl?ariiotta.gx and inOre 'years of 
, actual scliool nitendancc seem Io\q ilvig: p^JtlcrjV^nn' pe-ruussive •al- 
• IcndanVe as well. ' "^-A " : » - 

Thv cn rrcn i age . a i i c n d a i ice, I'eq u i re m en I s a rc^i^-sli o^s-^ . in i able 3. 
^I. hc -most eoin rubn 'age rec|iiii:emenis For -coin pn lsory a I tendance ^ire 
seven io sixteen .y.etirs. AVIien flie daia iir'ihis ialde arcjcomparcd* 
wjUi ihe iivf orntation in ial'ile A-'S. in tlvc;5Vppen(lix, st^^^d'' trends 
aTC evidehi. . The states have ie^ndecL to reduce ihe minimlini eoni- 
])iils{)ry atle^idance.age j I'rom eighi t{) six'^venrs. Coiicnrryilly. ihe 
ieudeiicy lias heen (o increase ihe nuixiniji.m age Frpih fmirleen to 
sixteen y^uirs. Statutes l\avc al.^o prescriji^([ jhc permissive ages lor 
sc]i{>ol attendance, ihatds. iHe>"i^es between \v'hich piipils-sliall be 
permiiied to aiien^>^luboIs.* 'llie irend fon/perjnissiyc altcndance' 
has been tow^arcl CTirollnient ai an-Cf/rlier age ancl^ig^are yeafs of 
actual school attendance. ' ' ^| v 

fn iSSY, only' twcnty-IViur .sia(u(cs prescribed atte^idance^ age 
limits.' By 1.972. in contrast, atiendauce age IbniLs were ordered in 
all the chmiMdsc^ry nitendancc siatutes. v j ^ 

Tlie impact of the ''kindergarten inovemeitt" bas. left its • mark 
'(»n the permissive aUendance Levels in scyerar statc.s. As staies 
move toward man^datoi'v or pei'missive kindergarten, the perijus- 
sivc aticnda.ncc age is generally lowered, to fiv^. Or six years. 'Huh 
is often accomplished through a special pro^visjon to permit the att 
tej^KlarjcCjOr younger'childrcn under the perniissive school -iigc. This 
[attcr;r|5tjHerR existed in twenty-seven statcM^rh (972. 'llic maxi- 
mum ,age for pefmissivc attendance was connnoidy twenty-one 
ye'ars. ; This was thc paiterii iii twe]lty-(TIlt^o■f'^11le tjiirty-tw stat- 
utes ^tliai liad prescribed a jnaxinuim ,^ige. (D(^:ta'^'fcd infcirmation 
for each state is reflected in table A-4 in the Aj^pendix.) 

Scliool Term 



• Between (he turn of the century and 1950 signifieaut hicreases 
were made .in the average lengili of the school term. As table 4 
shows/thc\ivcrage length of the. school t^fMu in'ihe 1899-1^^00 school 
.year was 144:5 days, but, by 1929-50, it had increased to 1,72.7 days. 
Little ])rogress wa^s. e^M'(1^;ut during the nexi.' thirty-eiglit^years, since- 
thfe average length of school term increased only 6T days, reaching 
178.8 days by 1967-68: ..; ^ ' 



TABLE 3. 
FIFTY 



Stale 

A hi h a ma 

Alaska 

Arizona 

Avkarisas 

California . 

Coloraclc) • 

Coniieclicul. 

Delaware 

Uislricl qf (• 

Florida 

Georgia 

Hawaii 

ftlaho . 

lUi/ioi.s 

rridiana 

Tojtva 

Kan5^t^^^ 

Keniiix-ky 

Louisiana 

Maine 

MarylaiKl 

Massachusc.Hl 

Michigan 

Minnesola 

Mis:?issippi 

Missonri 



COMPUfeSORV SCHOOL ATTENDANCji: AGE/LtMTTS: 
STATES INCLUDING TlIi;}/ DISTRICT OF COLUMBIA* 
AiND PUERTO l(lCO. 1972. ■ / 



A<;e Range ' 

7-16 
• 7-16 
. . .8-16 

■ -k^'e' 

■ <6-18 
. 17-16 
7-16 

6- 16 
7^16 

7- 16 
7-16 

6- 18 ( 
. 7-16"=' 

7- 16 
7-16 
■7-16 
7-16 
7-16 

.■7-I6 
7-17 
6-16 
. 6-16 

6- 16 

■ 7-16 

7- 16 



Stale 

Montana / 
Nebraska / 
Nevada ■ j 
New Hani'pi?liire 
r^w Jersey - ^ 
New 'Mcxieo/ ' 
New Yfxxk h , 
NfM'ih Carolina 
North. Dakota 

'Ohio / 

^ OklahonVu 
Oregon/. 
Peiinsylvania 
Piicrlo Rieg; 
Rlioch^ Island 
South Carolhia' 
Saulli Dakota* ^ 
Tennessee 

'Texas : „ 
Utah 
Vennoiit 

"Virginia 
\Vashingi6n 
\Vest' Virginia 
\yjsconsin 
Wvomin": 



Ace ilaiiiro 



746 

7-16 
27.17- 

6-16^ 

6- 16 
^-17 

'6:16 

7- 16 
■ 7-16 

6- 18 

7- 18 

7- 18 

8- 14 
7-16 
7-16 

'7-16 
7-17 
7-17 
648. 

7- 16 
/6-17 

8- 18 
\7.I6 

7-1/5 
.-.746 



^Miiiranl cbildnin arc r('([uircil to altond scliool. ■ . . ' iy^ 

-huliaii liliililvL'ii aj.ro(l LM^iliinVriNvrMily nuisi altond-.t'Jniliir.l Slates' i«t*jK)ols cslablisliod for 
them. ' ^' ■ ^•'^ ' , ' ■ 

"^Afif^ralory cliildren of coniindsory si-.liool age must alteiul jcliool. \ , 

If 'law is ■adi)tued locally.- . * YT . • \ 

NOTE: Where tlierc is no onlry, -a state iiad nn e(»nipdlsnry attendance liW for the year 
rcpnrted. Tlie laws typically permii tNemplions f(»r eliilch'en "iVithin the age 
ranf!;es for .several reaHuii, such" as eomphnion ^\ eerlaln grades or, under cer* 
*tain conditions^ employment, 
SOriRCE: Analysis of statutes from individual states." 



An aruilysis of ihe iiiinimuin reciiiinccl school icriii rcvcal'^d tliat 
the most common iiiininutm Icrm/was ISO days. ,Thc ternrof 175 
dfTys' wa.s the next most prevcilciit rc(|itired length of scliooPycar, ' 
la two cases, the re^ffnired scliool yi^ar was iu-,excess of ISO days 
and, ill tliree iilstciiices^ was less thari'vl75 days. Siinimary daia are 
shown ins table 5, and comj'jlcte data arc contained •in table A-5 in 
the Appendix-. ■ V . ^ • . . 



TABLE 4. 



AyERAGE LENGTH;X)F S.CHOOL TERM (IN DAYS) : 
UNITED STATES,c/]869-70-'TO 1907-68 



Year- 



Average Length of,' 
School Term 
(In Days)' 




. 1869-70 
■187P-80' 
1889-90 
.1899-1900 
1909-10 
1919.20 
1929-30 
1939-40--* 
194.9-50 
1959-60 
1965-,66: 
1967-68 . 



- 132.2 
130.3' 
M.1 
144.3 
157.5 

, 161.9 
172.7 
.175:0 
17V.9 
178.0 
178.9. 
,178.8 



E: U.S.'Dcparlmc'lU 'of Ilcallll, Edu^lion, and Welfare, _pff ice of Education, Sla- 
dstics of dilate School Systems, 1907-OS. -A 



(TABLES' MINIMUM .SCl'IOOlJ TERM REQUIRED: FIFTY 5iTATES 
^'CLUDING THE DISTRICT/OF COLUMBIA AND PUERTO RICO,sl972 




Number of States 



1 
1 

1 

10 

1 
1 

31 
1 
1 



Ntimtor ■ of ■ Slates 



U 



SOURCE; Analysis.^of staiules from individual stales ^ 



Exeiixptipns . 



/ 



The^jno.st compoii practice, among (lie states, has. been to specify 
excmpiions froiii the compulsory' aitenclance statutes. Tlie courls 
liave a,Lso prescribed certain coiiditions under, ^v]lich children arc 
tjxempt from^tliese sfaitites. " ". 

Jn forty-soyen slates, -a Ciliild could be exempted from compulsory 
^ attcndance^n^ecaiise rdf mental, eniotionah or physic.aL disability^ 

O ■■■••/'■ . . — 15 — . ■■■ /:\'^r 4' '\ ' 



Sajisfaclory c'o^nplelioii of a required luiniimim eclaicaVional* pro- 
gram ^va.s^.urificicnl lor excinpiion in I went y-iiinc .sliilcs. Complc- 
lion qi' ilie f.wclfih grade was Ihe re(|iiii'ed Jevel oT'compIinnoe 
ninelecH. Cii.se.s. The .sinlules of i\vc?iiy-ron'r 8iafes specii*ical]y men- 
tioned iiliendaju'e at a noiipul)Ii(' scliool a.s-suiricieni reason for cx- 
o^'niiiioji Iroin (lie (toinpulsory aitciulaiice provisions: in fourteen 
'cases.Si child coidd be exenipled IF he were receiving inslrueiion 
from' a private lulor. lliese daia are shcnyu in tabic A-6 jn ttJie 'Ap- 
pendix. ^ , ' ^ ' J ^ 

Tlie absence.,of pupil fransporiation Avaswrmple gTounds for ex- 
emplioii from ihc sicHuiory coiupiilsion in fifteen siafes. p^)videf> 
fhe cliild resided a specifie distance from the scIukT] |o whicir lie 
Avas assigne'd. In all buf hvo of (he fifteen cases, the siatutes speci- 
fied the dislancL^ ihc child would have to live Tram scliool to be 
c^einpi. Tlie uiosl common clisiaiice ^viMy'^lA miles wiili different 
reqiiircjuenis lor children of varying' ages iiiScveral .states. ' ' 

Exciupjions were permiUed fqr legal einplbyiuenf in iwcnty- 
tlircc states. To qualify for this exemption. cjiJldrcu Avere i^equircdv 
lo have a work |)crniil and to have reached a. certain age, typically 
fourteen years. In Iweniy states, statutes empowered the school 
l^oai'd. supcrliiiendeni of schools; tu- jud-icial offi^jiud to approve 
school aftcndance exemj^tions for teiiso'nsotlier than eniployineiit. 
frjic footnotes on iaWc A-6 in the Appeiftlix provide -additiijual de- 
tail nil this item and the material 'disciissecf in the previous para- 
graph.) ^ \ ' 

, "The application of ctuu]>ulsory atttrndance statutes to married 
.,s.(iidcnls varies among the states. Information on fhis iteni was not 
gathered from" every state, iMit the data that were collected can he 
chissified into three patterns. / \ . ■ . 

The first isfil hit married students may. he e::^(^mpt from: coiiipul- 
.sory attendance provisions and choose not to atlciul -school. Sfutu- 
tory provi.sions in Florida f]rovi<lcd ilus opinion* for tlic student; 
Likewdse.\ an official opinion of the attcirney general in Idaho ex- 
enipl.ed married . students. A court case in LouLsiana .stipulat(?.d 
that ci married wojiian was not subject to compulsory attendance 
provisions. Also, aiv official opinion in Missouri exempted married 
women. / • 

A second pattern was reported from ^Wiscon.sin, ^diere the, at- 
tonicy general stipulated that a married^ child con Id he co:mpelled 
to attend school. 

The jhird iDattern was ohserved in seven other stales wdiere lo9al 

■•. v. . . . : -16- ' : " 



ERIC 



-school autlioritics liiul soiiglii lo cxeludc sfiiclcnis solely on (lie 
hasis of innrriagc huf were prevented, from doing so. Altorneys 
general in Colorado, Kansns, Kenlncky,- Minnesota. Afi/.oiuu l^ou- 
is'iaiUK and Ne>v iVlcxicc)- Koled^that. nuirriage alone \s:as nof gurri- 
ciun.t grounds in jiisiiry exchiding a cliild from' school. ^ 'i^^ Kcn- 
iucky , opinion invalidnlcd the local s'eliool board's anlhoriiy (o^ex- 
chidc Ihc married sUidenl even when* she was pregnant, ' 

■ A. less definite legal situci,tion wiis exemplified in the comi>Vds(>ry 
attendance sfainies of (Jeorgicu ^vhich empowered the local scjiool 
board to set rules concerning !hc righls of niarficcl sfudenls lo at-' 
tend schools. ' . - ■ 

Child Labor Laws ' Or' 

Child *^labor inws^ and compnls'orV attendance laws both' Limit 
child and parchtnl clioice- concerning school 'altcndance, though - 
bothHverc designed for luimani'tarian reasons. The sixteen-year-old.- ^ 
limit in tlie Fair Labor ShmcJards Act (if 195vS^-"' Vvas probably dc- 
'rived from ihc idea thai xi'liildrcn should he in school' i^fil' that age. 

While. Ihe ^welfare of the' child is tho' primary Inative fOr child 
labor and.compnlsory aiiendance laws! tliere is a se^^ondary goal to 
be considered. To permil; a child '^abor force to displace adult 
workers is not iiecessai;ily cresi'rablc iW the individuals involvcchyr 
for thfe economy. - Child labor and attendance laws act to retai^lil ^ 
such .competition. ^ As pointed qntsin Yfkler, such laws prov/de the 
child witli Hie full opp()r(unity to prepare for a, better livelihood 
flian he could have without ecjircalion. llrcy also serve to prote(tt ' 
jjis health during adolesconcie.*^ ... /v - 

. The 'connection between child labor. ancL compulsory education 
■ is" quite clear i^ one Views the deyqlopijierils in England. Before' 
• gQneral school ilfg^^^^as7?^^ cmiijluisoryv^^ labor laws re- 

.c|i|ired the cjup'loyer to inake some effort'to educate working cliil- . 
dren. - Under . the British Factory 'Act ■ of ' lS33/childTen were re- 
quired to have a "schoolmastcr's> ticket" — a ccrfificate stating they 
.were receiving a miiiinunn of two hours of education instruction a • 
clay.-' Such early provisions undoubtedly laid the groundwork for 
compxdsory attendance laws. ' \. ^ 

* Pliild labor law^s. and compulsory attendance statutes' have been 
very closely related. In 1920, the United States vC^ensus reported that 

2552 Slat. 1060, as amenclecl, 29 U.S.C. § 201.219. 
^ajFisconsin, supra note 44. ' ^ ' 

STCharles K; Woltz, "Compulsory' Auendance al School," and Contemporary- Prob- 
lems, Dulie UnWeishy, 20 (1955)': ^17. ^ ^ , 

4 • ' • ■ • ' ' 
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ii|)|>rt)xinialely one inillion persons l)clv;cen ilie ages of icn and 
fifleen years wcvt gainfully eniployerl. Organized hiboi* and oilier 
groups, j^^neli a> Ilia Naiiorud Congress of l^areiils and Teaclier-^. 
joined iogefher t() snppori legislaiion reslrieling Ihe cniploynieni Sd* 
minors. Al ilie |)re.nMit lime. virluall.v all slates luivc child laonr 
laws, and Ihe (•-ederal Fair Lahor Standards Acl covers the enipioy-" 
nicrji: of jninors iri inlerslale and foreign coinnicrc'C.-^ As shown 
in table A-7 in the Ap|)endiN. the tyjiical niininiurn age al Avhicli a 
.child may he issued a permit for ein|)loyniCuii during school hours 
wars' fouTleen. Among the several slates, a^permii was normally 
i-ecpn'red for a^child to he emplo'yed belwecn. the ages of fonricen 
and siVTc'cn years. In 'those s(a titles^ I liai :sli{)ulated a mijiiinnm 
level of efincalibnal at jainmenl j)ri()r lo the issuance of a permit, 
the mosI prevalent recpiiremeni was for coini^lcliim of llic eighlli 
grade. In ap|>roxiaualely one-ljurd of the slates, no mininuini lore] 
of educiiiional ailainnieirt^Twas" sjii^ulaied. fn a coni|>arison of Ihc 
lOrj paliern (o tlial of minor clianges'in statutes were noted 

iri oidy six states. ^ " 

Pcjiallij for Noncomplimice ■ " . - 

/riieparent is normally held ros|>orjsi[)lc fnr assuring that his chilrl 
meets the reqniremCnls.of compulsory allcndaiice . statutes. Table 
A-S in the Ap|>endix inclieates thai all but ien^slales ]iad a specific 
Tine for ii^)ncomplianee. 'Phc amount of the fine va.ried greatly 
among the slates, however, ik'cause of (his diversity, a suniniary 
table (Ml Jliis area was not prc|Kirc<K l)nt the folloAving statements 
provirlc exam|>les of tlic variations in slates' provisions. J'ines foV 
noncompliance usually had a maximrfcim of $"50 lo $100. , Possible 
terms of imprisonment ranged from as high as six inontlis in In- 
diana to ninety days in Alabama. Ari/.ona. Florida. Afichigan, and 
New ;McxK'(K While the crime was\ regarded as u misdenicaimr. 
piinislimcnt could ])c rallicr lufrsh'. 

Scliool Census . - . 

Thc iiiiinbcr of states with statutory requirements concerning a 
scliool cpnsus ap|)ears lo be clecroasing according to table A-9 in 
(hu Appetidix., In 1972, thirty-iliree stales had manda-t^i.ry pro- 

2^^For a sta{c-I)y-5ita"ie ,s\nnmary of laws affeclinj; ihe cmploy:ijenl of minors, see Siatc 
Child Labor Stftntlnnls (Wajhinjilon: U.S. Govfinmcnt Print inj: Office, 1965), U.S. De- 
partnuMU of Labor. lJui let in No. 158, RovisjCil 1965._ 

-fAu^iiil W. Stcinliilbcr mur Carl J. Sokolow^ki, Stuic Law on CompiiLwry Attcndnuce 
(Washington: U.S. Government Printing Office, 1966), Office of Edncation Circular No, 
793, 



visions for a scliopl census, while seven additional slale.s had per- 
missive provisions. Tn hhese forly stales the school census ^vas 
usually cohducted aniuially, and. the aj^e span ^vas generally from 
Birth age eighteen or twenty-one.' 

Tliirty-fonr stales had sljVtuior>" provi.^ions rehifing (o the ccnsns 
of the handicapped. Of ili^^se sfafes, (wenfy-nine made the census 
mandatory. This special census was iiorniaUy taken annually. 




To identify discernible (rends, the !972 stalulory provisions Avcre 
compared ^\^ith iho'^c of 196^. An iiem-hy-itcrn analysis indtcalecl 
thai changes had been minor during the inlcrvening period, witli 
tlie exception of five areas. 

1. The effect of voluntary anci recjuired kindergarle.n programs in 
the states- reduced (he permissi\'C school entrance age. Special 
provisions relating to ]>ermissive aiiendance for children under 
six years further ijidicaied the inipael of these programs. 

2. As the stales nu)ved tOnvard requiring special e^Jucaiion pro- 
grams in the local scliool districts, specialjii^-r^isions and .exemp- 
tions from compulsory attendance statules eonc'eraing physically 
or mentally hant.Ucappcd stuclenfs were repealed or amended. 
fnsteacL ciiiphasis was plac(^c1, on providing these students witli 
special programs , tlfe .schools rather tlian exempting them 
from school. • i^^ '^ . , 

5, Penalties foi^^lack of c(unpliance with compulsory attendance 
la\vs ^s;erc nuide Juorc severe in a few states by raising the level 
of ihe fine. 

4.' Standards Avcre raised regarding tlie retpiircQl length of the 
school terju, Hiough the number of reciu-ired days had not' in- 
creased nationally to any degree since 1965. 

>. -Statutes tended to contain Fewer detailed provisions. The new 
trend was for the statutes to provide broad guidelines and for 
the stcite board of education to be responsible for the details. 

/ ■ : - •. ; . .. •; 

I 3. COMPULSORY ATTENDANCE AlSft) 
' PARENS PATRIAE 

Few would dispute the state*s leg'al competence in requiring chil- 
clren be exj^osed to a certain anuniut of instruction/^'^ Althqugir 

3^Uackson v. Ilankinson, 51 N.J. 230, 238 A. 2d 685 (1968). , ■ 
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compulsory attendance restrains a child's liberty, ikese laws have 
had uniform aceeplaifee l>y tlie courts. ' ' 

State intervention lo (M)mpel education iiicUides disiiiiguishable 
premises: jlie stale may provide education lor all wlio cannot ap- 
propriately educalc Iheniscflves, prolecf infants Iron! ihosc who 
would ch^ii)' llieni education, and compel all cili/xMis (o net in ways 
most heneficin! to llie child and' socieiy/*^ Rel'lcc'ting stale concern 
in ilie.se are^is. co/upulsory ciilenchuice laws b()lli recpiirc educaiion 
•and provide cnforccmcnl lo protect tlie child from undesirnble par- 
ental CQnduct.'^*'^ 

(^ises invplving; challenges io compulsory .aitenchince laws em-" 
anale from dispules belwecii parents and officials. AVhelher com- 
pulsion to attend-.school is a direct denial of the child's liberty has 
not been lifigated. This nmy be diie, in part, to the ohl notion that. 
'*tlie basic right of a juvenile is not to liberty but to cuslody."'^^ It 
may also result dirjectly from enforcement provisions in compulsory 
attendance laws l]\ni ])enalize the parent, rather than the child, 

- Confrontation between state and parent instead \)f between stale 
and child is probably the result of tw^o subtle theories suggested by 
Kleinrdd.'^'* One is ihat parents have a duty to a child to educate 
. him, and tlVe state may compel fiilfilhuetit of (his dut)-. The other 
is that parciitb lu^ve a duty to the stale to educate tliejr children, 
M^hich the state may compej them to perform. 

• Whether 'the judgment of the parent should prcA^nil over the col- 
lective judgment of the }*fate in educational matters is a much 
broader question, lio\vever\ than simple -challenges fo compulsory 
^ ci^tlcndanee laws. In a dismite between parent and'state regarding 
' Sn\educai'ional matter, parcwits.nmy be pictured as intelligent, Avell- 
meaning, aiid nioti^vated fot the hcttcrmcnt of ilie child. Tin's is not 
always the case. The inv(Wation of the doctrine of j)iirej2s pnlriae 
in malters of education may result from broken homes where par- 
ent.s \s'ill not assi.st or snppoi't the child in' obtaining an education. 
'Where children have sought financial assistance from parents to- 
• ward a common scliool education, the courts have uniformly termed 
such education a "necessary" and granted the support. Common 
school education is a "necessary." Just as food, lodging, clothing, 
and medicine are.^*''*. * . 

•"^^Kleinfcltl, "Tlie Balance of Poiver," suprf! note 12, p. 107. 
•,i-*Salem Community School Corp. v. Easieily; 275 N.E. 2i\ .317 (Ind. 1971). 
•-^3/^/., p. 92. • . 
^t-iMV p. 93. • ; - 

^'•Morris V. jVIorris, 92 Tint. App. 65, 17J N.F.. 386 (1930); Sisson v. SdniMvT, 251 Mich.' 
553, 232 N.W. 253 (1930). 

Q 
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■ hi^ ilic C()nr1s' view, comnioii school education lia>^ (rLulitionally 
l)ecn' (Vf^siicli imporiaiU'C fluii even ilcnis assisling* sclu)oI aiiond- 
arjco liave ho'cu considertu! necessary lor cliild \siipfK)ri purposes. 
For example, "one early Texas Couri held fhai a hn^'gy may bo a 
**uecessary'' ij' il is needed, to conyey a cliild 1o and from school. 
In some siaies, Ihe cbiiris have piven altnioiiy decrees iliat consider 
educaiion.over and beyond ilie. normal pnl^lic scliool educaiion as a 
*'n6c*essary/' In Luqnes v. LuqiK^s:^'* lor itisiancc/llie Smfl ordered 
addiiional aliniony" for ihe musical traininji^ of a luinor cliild. An 
Illinois court held ihaf the fa 'her shoidd ])ay an iacre^j>?ed aniouni 
io send hi.s daughler .lo« a private school. 

Tlu! ii'iangle of |)ower among child, parent, and state has also ex- 
fcnded (o ihe colleges, tliougli early precedents rather nniforndy: 
contended lhal a college education was no( a "necessary." Such 
a position was taken-by a jVcw Jersey cburi. The courl said that a 
father,-'^^ unless his pai'ehtal anihority has been taken away by tlic 
courts, .IS the' one io 'decide the cxient of his child's educaiion be- 
yond that rccpiimi and provided by ihe siaie. FuPfhermore. ' ihe 
couri ruled, the faiher is under no legal duiy to scml his son' (o a 
boarding school, regardless of his financial circiinistances. As re- 
cently as 1959, an Indiana court ruled lhat a faiher should not be 
required to furnish his eighteen-year-old son a college education.*'^ 

Fn spite of (hesc precedents, there lias been a growing view by 
the courts that a divorcecl parent might be required to send his 
child to college, in 1926'^ a faiher was required to ])rovide the 
funds io send liis.eif;liieen-year-old daughter io qcillegc. The court 
maintained (hat it is ihe public policy of tlic si^ate for all its citf/.ens 
to have a college educaiion, if possible. The court iliought it pos- 
sible in lliis jnsiance and said- further. 

Nor sliould llic court lie rest rictod lo ihe station of the minor in society, 
hut siiould, in deterniining this fact: lake into consideration llie progress 
• of. society, and the alleudant requirements upon "the citizens of today.'^^ ' 

In Refer v. Refer S-^ a Montana court ordered a divorced^ husband 
to pay $55 per month for-^college expenses of his son. A Califor- 

— ^ ' 

•^^fleffinglon v. Jackson and Norton, 43 Tex. Cir. App. 560, 96 S.W. l08 (1906). . 
'{"Liiqncs V. Liiqiie?. 127- Me. 356, 142 A. 263 (1928). 
^SHilliaVfl V. Anderson, 197 111. 549. 64 N.E,.326 (1902). > 
*iJ>Z!esel v. Zlesel, 93 N.J. Eq. 153, 115 All. 435 (1921). 

'iOIIaaK v; Haag, 163 N.E. 2cf 2'f<3 (Ind. 1959). See also Middleliu'ry College v. Chand- 
ler, 16 Vu 683, 42 AYii. Dee. 537 (18'M); llalsled v. Ilalsted, 239 N.Y. Snpp. 422. 228 
App. D. 298 (1930), o ' 

-iiEsteb V. Esteb, 138 Wash.' 174. 214 p. 264' (1926). 

-i'JRefer. V. Refer, 102 Mont. 12L 56 P. 2d 750 (1936). 



nia"*-* coiiri held ilmi a faflier, if .financially able, ccmjIcI be rc(j;^iin>ccl 
to provide fuiuLs Ip send a minor child ovci' sixiccn yeTnVjtf cige 
to eollegc. The riding- 'wa.s made in view of ihe ''public policy of 
ilic shife }1)ai a eollcgc edufalion slionhl be had, if oo.ssil^lc, by all 
its citizens/' In- 1951 in O' Brian v. S prin^'r' \hc couri .said ilie 
fluiv of the fallier to his child included pruvi(lii\g a higli school 
education, and, if special apiitude if; shown by ihe'cliild. "a college 
educalion may be required.' An. Illinois court'^' in 19!57 extended 
this p(nnt of vicAv ])v ruling: 

[I]t is the obligalioii of a parent of ample means lo support n child in- 
capahle of self-support lieyoncl the period of thnl child's niinbrily and 
this ohligation includes the duty to provide not v/i ly care and hare lieces- 
sities hut also n college education, where thal^ appears dcsiral)le in order, 
to heUer eqiu'p the child for adult life. - ' ' ^ 

' ^Responding io. these trends, Roscoe Pound said: 

[R]ecent legislation and judicial decision have changed the old attitude 
/ ol the law pWith respect to dependent niemhcrs of the household. Courts 
' no longer make the natural^ rights pf pjirents with respect to children 
the chief basis for their decisions. The ind^'idual interest of parents 
which used 'If) he the one thing regarded has come to be almost the last 
■thing regarded as compared with the interest of the child and the interest 
of society. In other words, here also social interests are now chiefly re-"" 
garded.*^'^ 

Exercise of parens /;a//-7cie by the state may result in more severe 
action thaii that of requiring a child to atiend school or nicindaling 
that a parent furnish resources for aitendance in school or college. 
The child-parent relationship can be. partly or totally . severed by 
judicial enforcement of divorce, neglect/*'' or cliild abuse siatutes.**-^ 
Most stalcsMiave such sfaitites. 

The concept of />arcn.s' /?^J^'*fee; extends io compulsory medical 
care over the objection of' parcfihs. Some" stales Ijave^ explicit statu- 
tory langtuige dechuing.a parent neglectful if he fails to provide 
inedical ctfre for bis child. Under a finding of neglect, the" coiirt 
is empowered to -provide the necessary medical care. '^' At least 

-^-^Hale V. Halc,'55 Cal. App. 2d 879, 132 P. 2d 67 (19^2). 

'inO»Brian .v. Springer, 107 N.Y.S. 2(1 631, 202 Misc. 210 (1951). See also Jonitz v. 
Jonilz, 25 N..1. Super. 544, 96 A.-2tl 782 {1953). 

. ♦nssirnm v. Strom, 131 111. App. 2d 354, 142 N.E. 2d 172 (1957).. •. 
47Ros??oc Pound, The Spirit of the Common Tnw {^mon: Marshall Jnncs Co., 1921), 

p. 189. v ; . - . 

-^SHiram, D. Gordon, "Terminal Placements of Children and Permanent Termination of 
Parental Riglils: The New York- Permanent Neglect Sla'iute," St. Johns Law RevieiV 
(1971) : 215. . • . . • ■ . . . 

ji-'>llarvcy J. Egcr and Anthony J: Pnpeck, "The Almscd Child: Problems and Pro- 
posals," 7M//es/ie /.f77i; /^cMiV/y 8 (1969-70} : 136. 
,^n«»ale v. Pcrriconc, 181 A 2rl 751 (N.J.^1962): People v. Tierson, 176 N.Y. 201, 68 
O 43 (1903). . . - 



one court has licld llml il can make a cliild ilie ward of llic state 
ai\d require medical care, acting* in parens pulriiie, in the aljseiice 
of slatiilc and imder cbmnion law.'''^ , 

. A Texas court has lield iliai "medicines, niedical Ireatment and 
attenfion. are in a likc\..eaiegory . wiili food, clpihing. lodg-ing and 
edncalion as^ necessaries J'rohi pafbnt io child; For wliicli tlie former 
is licld legally responsible/'*'''- . ' . 

Tn 1880, a notable Pennsylvania case- featured a faiher who nc- 
gTecled..io'obiain medical altention for hi^ ill children; The father 
had concocted and administered a ^^vitches' brew," (he "Baun- 
scheidt pnuacca," "io his children. Tt was noted thai ihe infants in 
cjuestion had been predeceased by their mother andMhree bvoihevs 
and sisters, whether or not as a, result of ih^- ''panacea." Over th6 
Fatlxer's objections, the court appointed" guardians . foi: llie chil- 
dren.^^ ' . ^ 

It shoujd be noted that the jnvocaiion of pnr^ins patriae hy tlie 
states does not restrict-parental authority \in all ^ases. fu some in- 
stances, such action may even streng'then^ft. Tn iea^^es where par- 
ents are unable to contrv)! their own children, the child's action pro- 
duces not oidy disharmony \s'iihin the family but sometimes be- 
comes a, nuisance to the public generally. -For'such situations, some 
slates liave enacted "stubborn child laws"'"'* that protect llie public 
from children who are "runaways, night walkers, common railers 
and brawlers." In upholding ilie power of the stale Io enact and* 
enforce a stubborn child law, the Alassachusetts Supreme Jucficial . 
Court has said: 

While the state defers io the parents with respect to most decisions on 
family mailers, it has an interest in, insuring the existence of harmonious 
relations between family members, and between the family \mit and the 
rest, of public society. To protect this inter(i;?t, the State may properly " 
require that unemancifated .children obey the reasonable and lawful com- 
mands of their parents, an^ lif may im]DOse criminal penalties«on the chil- 
dren if they persistently thstlbey such commands. The State is not power- 
less to prevent or control situations \\^hich threaten the proper functioning 
of a family unit as aii important segmeiU of the total society.^^ 



•-siMorrison v. »Slate, 252 S.W. 2cl 97 (Mo. App. 1952). 
n2MiichdI \. Davis, 205 W.AV?2a 812 (Tex. Cir. App; 1947). 
r.:UIeinemaiin's Appeal. 96 Pa. 112 (188q). 
r^ iMassachttsctts Gen, Laws. Ann,, cli. 272, § 53 (1958). 
'•njCommonweaUh v. Brasher, 270 N E. 2d 389 •(1971)." 
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COMPUI SORY ATTEND AN(:E 



AVlion O'oinpursory aileiulance lu\v^j_are nicniionecl,. ()ne usually 
tliinksW)!* cliilclron being fonipelkul to'aiienci only pul)lic scliools. 
However, many alieriuilives'' an(l excepii()ns cxi.st.. A child' may j 
luive ilie prerogaiivC dT home insiruction or aiienclaace ai private, ^ 
prol'ii: noniirolii, seclaii.an, or yeculhr scliools. A child may also 
])e.exenjpi. From. rec|jiire(l ailenclanee because ojj-eligion. marriage, 
physieal or mciital incapaciiy, tlistance'ol' travel, and so cm. Courts 
liave esi^ablished many precedenis that eveii today are in a siaiti" 
of transition. This cliapier contains ihe* primary alternatives, and* 
exemptions to compulsory atiendance as defined by, these judicial 
decrees. 1 • .. j / 

\ iNSTiujcrnoN in privati^/scitools 

Few easos have defined "private school"' as used in compulsory 
allendcuicci laws/"': Precise definiiion is' lacking perhaps "partly be- 
cause in several "jiirisdictiions children arc! nc)! recpiired io attend 
either pubfje or private schools bui . must obtain "ecitiivalent in- 
struction. "''A Although vaguely defining the term "eciuivalent" as 
jneaning "ecjual," the court generally refers ,to the (jualificaiions of 
the instructoy and Jhe available teaching 'malerials as the primary 
criteria for creiermihlng cciuivalency- of insiructioii. 

Ohio statutes, for ex^iiple, do, not require all -chfhlren. iq attend 
pid)11c schools, but do recjuire them (with certain exeeplions) tp at- 
Icnd- recognized puBHc, private, or parochial .schools."'/^ To be "rec- 
ognized" a private school, must provide instrutition. ecjuivalent to 
tlie free insiruction furnished in puljlic schools. To have equivalent 
instruction, it is also necessary for (he private school io comply 
with the statuiory period of atteiulance/''* 

A correspondence scliool was not within the contemplated. defini- 
iion of private school' even where parents served as tutors for their 
cliildren. In this particular California ease, the court ruled that- 
the parents did not have state teaching credentials. The parents 
admitj^ed ihat they Mi4not provided the children with instruction 
in civics and California history, as required by law/'^ 

Although 'the state can require insiruction equivalent, to* that of 
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'»C5t'o Alexander V. BarlieU, 14 Mich. pp. 177, 1(55 N.W. 2(1 445 (1968). 
5714 ALR 2d 1369; Knox v." O'Brien 7 N.J. 608, 72 A. 2d 389 (1950), 
ssSlale \v Ilersliberger, 103 Ohio App. 188r^ff N.E. 2d 693 (1955). • ■ 
spSiate V. Garber, 197 Kan. 567, 419 P. 2d 896. (1966). 
mn re Shinn, 195 Cal. App. 2d 683, 16 Cai. RpU-. 165 (1961). 
O ' • ■ 
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a public school, if ciunuH deny the parent the riglit io send his child 
.io a private school, \ One oMhe moM Ctiinqiis eases involvifiig co\ii- 
piilsory ailenciaiu-e \lcnvs. /Vc'/'cc v\„ So(:ielij\ of Si>ilers, did nofi di- 
rectly inV\)lve eifherl parent or child. Jnslead, Ihc private" school 
itself, as, a corporaiiA)iK claimed denied ol- due process of law^be- 
Ccujsc ai^Y)regr)a,C()n\pu>sory aitendance i^tf^tiite required all cliih 
dren ages eighj iftvsixieen io atlend puhliQ sciiools.'''^^- /riie appellees 
in ihc case* were ilic ^MocielV' of Sisters.'and l4ill Military Acadet^iy, 
both priyateT profit-inAking corporations. The schools claimed tl\ai 
onlorcement of the conlipulsorygaliendance IuaI >\'Ouh1 deprive ilidni 
of students, destroy thl^ .profitable features ofUliciT businesses, and 
diininisli the value of their property. ' 1 ' • | 

No questioji was raisld challenging Ihe powdr of tlie state to rea- 
sonably regulate, inspeci, supervise, and. exainilic all" schools, teachl- 
ers. ajid pupils and to see ihat nothing was taught thaj; was iniiui 
ical to the public welfare. Apparently, the law' was originally tinA 
acted /to combat bolshevisin, 'syndicalism, and comniunisni. Siip-i 
porters of the law sought, io place all education more dire(;tly under! 
the control of tJie statf io prevent the teaching of certain economic I 
doctrines. ' 

Fn ruling in ihe ^plaintiffs', favor, the United States Supreme 
Court decided the case on the grounds tliat.the s-tatc cannot, 
.Jhroiigh improper" regulation, deprive a business corporation of its 
patrons or customers. The law^ deprived the corporations of a lib- 
erty protected by (he Fourtecni^'li Amendment, aecprding to tne 
Court, ; ■ . f> 

- In a siafement that must be considered dictum (sine^ neither par- 
ents nor children were appellors), the Court remarked on the rights 
of both parent and child: . , ^ r ' 

The fundamental theory of liberty upon which all governments -in this 
union repose excliides any gonoral power of the state to standardize its 
eliildren by forcing them to accept instru^uion from piiblic teachers only. 
The child is not the mere creature of the slate; those who:nurture him and 
direct his destiny have the'riglu, coupled- with. the Jiigh duty, to recognize 
and prepare him for additional obligations. « T " 



; Although tlie corporations challenging the statute had profi\ mo- 
tives, there is no indicaijon that the Co\irt would have rcndcAd. a 
different opinion if the. law had been clvallenged by either a child, 
d parent, or a nonprofii, private corpora\ion. Tlie state's righfVo 

oipierce w Society of Sisters, 268 U.S. 510, 45 S. -Ct. 571 (1925). - 
»2/rf., p. 535. 



the exercise of j)areiirS pnlriae is limiled by the rcasoiuiblencss o! 
its acts; i ^ . 

INSTRUCTION AT HOME ■ . ' 

• .Coiirls. are jioi: in aj2;rcement on whcihci' honic insiruciion consii- 
iuios inslniclion in a.^j^rivafc .school .K'cy elements in cleicn^iiniiig' 
llic v<i)"i(liiy of home insiruclioii arc the educational level of ihe 
parents and ihe rejjularilyvand time of iiisiructioii. 

As. we have seen, insirnciioii in a privaie scliool must ])c ccfuiy-- 
alcnt to (hai^of'a public scliool. Ifomc in.siruci ion, however, has* 
not g:cncrally been held fo be eqiifvalenf to the standards required 
oi a private school. . ' 

An early Wasliington .case rejected Ibc home as a private school. 
Tn the case, the parent...claimed his 'hoTne insti'uclion was nuthorized 
by a stalute providing' ihal children must ailend "ihe public school 
of (he disti-icl in which i!ie child resfdcs. for fhe full.fime such 
^scliooI may be in session, or . . attend a private school for ihe 
same time/' Xbc parent further cUiiined tliat he w'as a qualified 
■ and conipeiehT'leoche'^^ giving home instruction w^itliin ihe defini- 
tion to ihe Ytittuj.e. This claim Avas rejected by the court. 

The court explained : 

Wo <lo iiot ihink, ituU ihc p^iviiig of instnictioti I^y a parent to a child, con- 
t'cdinj^ llie conippleiicy of liic parent to fully instruct the child in .all that 
js taught in the puhlic scliools, is witlu'n tlie meaning of tlie law ''to al- 
toiid a private scIiool. ' Such a lequircinent means more tlian liorne in- 
siruciion; it nieajis that the same character of school as tlie pithlio school, 
a regular, organized and existing institution mfiking a business of.instruct- 
ing cliildreri of scliooI age in tlic required sCudies and for tlie full time re- 
quired by the laws of this stale'. . . There may he a difference in institu- 
lion -ancl government, but t):e']nirpose and end of both ]mblic and private 
, schools must he the same — tlie education of children of school- age* The 
■ parent who leaches his childreii at home, Whatever he his reason for de- 
\ siring to do so, does not maintain such a school "^'^ ' ' 

Tfonie insiruetion has bec^n rejected- because of dif fieidly of sh- 
pervision. Tlie slale bears! the responsibility of reasonable super- 
visioji to guarantee Ibat students obtain an adequate education. If. 
home insiruetion imposes an* unreasonable burden on the slate's 
performance of its duties, the instrucliou is not allowed. For ex- 
ample; a situation may exist where parents use-education units so 
sniall or faciliiies of such doubtful cjuality that supervision cv^xi^s 
an unusual expense for' the- stable. The state requires that pi'oper' 

^)"3tate V. Connort,- 69 Wash. 361, 124 R 910 (1912), 
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cducalioiiii] fiiriliticvs ])c provided for ihv cliilf! iirul sii ppllc^d in a 
fluil |!k' sltilc can cisccrlaiii lat is abonl ihv insiruclional i)ro- 
gT'ani and niainlaig pr()]H»r dircc-lit>n \\i(lH)tii tiiHliic (*f)s[.' ' 

Crilics luive chcirai'd lliaj home in.sfrnriion docvs nol (•()^lJ>l^•.^\■i^]l 
slaluiory i't'(jfuitiMiUMds iluil a c-liild aiicMid 'a piihlic. priA'alr. de- 
iioniinalioiuu. t)r paroc Iiial scIuxjI and hv lauadif l)y a ronipcMcnl in- 
sliMicior. In Kansas, llic li'^j^'islaiurc rcTnack'cl a conipnlsoi y altcMid- 
ancc law. leaving- oul a lornuM* ])r()visi()n lor lioiiic insiruflion as 
a Aalid cxiMiipi ion' Ironi conipidsdry alicMidaacc. A courl ^aid lliat 
exclnsion ol* lioriro insh'iiclion. while including j)rivale. denomina- 
tional, and parochial insfruclion as valid, indrcaied Jegislaf ive in- 
{eiil lo (iisan{)N\' honie inslriiclioti as an excuse of nonallcndance/''' 

A no 1 her Kansas case d isl ingir islied be I ween a„'''privale school 
and "schednled liornc inslruciion." Here ])arenls openiied a 
''school." serving as Inlors iJiernselves. \\\(]\ only llieir own children 
in allendaii(H\ The onK' grades laughi >\ere ihose in which dieit' 
(m n ■ children .wei'e enrolled. The conrf inierpreied Ihis as railing 
.shorl oT l-he definilion of n privaie school, and ruled ihal Ihe in- 
slruciion given did nol niecl slalulory rec[n]renienis. In I he view ol 
Ihe conri.'lh(^ program was nothing more llian 'lioine inslrnci ion.'*'''' 

Where rererence lo home inslrucljon was excluded fr^ini Ihe slal- 
uk\ a California couri refused (o officially I'^t'gaijol Iiome riislrucHon 
programs as cjuali fieri "priivate .schools."'"' 

Oiher eases, liowevcr, have eslahlislied tliat home insiruction 
may Conslihrfc "privnie sclinor' insir^ciion in conlemphiiion of. llie 
law. For exanfple, a parcnl -"^'lio en.iploys a coni]:)cienl. nonccrii- 
fied .s(Tjf)hl teacher lo inslruci his child in ibc same ciirricn lum and 
rf>r the same period 'of firneas fhc public schools i.s complying willi 
Ihc bnv, wdiich recp'iires in.slruclion in a pablict^, privalc, or paro- 
cliial school.''^ The court said, 

The law was made for lhe^)nicnl who does not educate his cliild, and not 
for the parent who employs a teacher and pays him- out. of his private 
purse, and so places \vithin llie reach of the eliild the opportunity and 
means of acquiring an education <^qu^l to that obtainahle in the pubjic 
scliools of the State. 

In a similar casco aruJIIinois courl held iliai parenial inslruciion 
in fht' hor^ic w-as wMthiii (he meaning of ,a statute rcqiiiritig ihaf all 

«4Siale V. Iloyt, 84 N.H. 38, U6 A 170 (1929). 
'5-'Slate V. Well, 99 Kan. 167, 160 P. 1025 (1916). 
fit'Slalc Y. Lowry, 191 Kan.-TOir383 P. 2d 962 (1963). . 
* GTPcoplc V. Turner, 121 Cal.^ App, 2<1 861. 263 P. 2d 685 (1953). - . 

. c«Stale V. Pelerman, 32 Ind. >\pp. 665, 70 N.E. 550 (1904). 



children must qlie/icj, a pul)lir. privale. or parocliial xsclioal where 
(■liikhru arc iaiifilit hraiulios of c(liica(i(}n (•{)rrcs|)()/uIi/]<>' lo llial 
Vj-IVrcd ill \\\v puhlic schools. The CDiiri ruled (liai the mother, win.) 
luiYkrcfH'ived jrinniti^ in ediKaii<\u; was <>iviu«r her cliild ?M)Miin^ii- 
siirak' inslrMK-(i(iri iiuliidijig' reg'tiliM* lionrs'V)!' siudy and reeilatioii/''' 
'[his cuiirf niaiiUained lhat ilie nutuher ol" ehihiren (akiriji* lasfnic- 
iioii wasjrrelevaiii. Further, ihe coiiri saiiL ihe hurdeii of proof 
M'as t)n jhe pur(!-ul lo show thai (1) iiisiruet ion \vas l)eiii^' provided 
in p;(kk\ failh. and (2) lUc prescrihed courses oj" Uainin<;" were hein^^ 
niei. 

Kecenlly. a New York sttxiv court approved a home inslructioi)* 
pro^runr in wiiich ihe ehihiren were fouiWl lo be reading' al)ove 
ii'rade level w hen'lesied hvo llie eouri. Teslimonv indiealed lluii •ih.e 
ehihiren hat! forntal lessons with Iheir inoiher during ilie day and 
ilien dill 'luMiicworls'- ai iiigld. ■ In addilion. ihe afieiidanec* officer 
leslificd. a surprise visit to ihe home found the ehihiren pursuing;' 
a discernible course of sludy.*^" 

The parent is obliged tn iulroduee evidence sliowing" thai, home 
instruction i.s\ in fncl. being eondncicd. In a situation where a el.ild 
was being' tauglii rcguhxr ptd)lic grade school .sid^jccis by the 
modicr. the court sjitl held that such instruction fell short of pri- 
vate school status. Grounds" for iliis decision were (Ire mothers 
failure to report the eliild s atienda'nce" in a private school and the 
fact that she hud made no attenVpt to qAialify the home as a private 

schooIJ^ . • • . : . . ' 

. - * ' ' -I , '' ■ ' 

On the other . hand, the stafe's'^as^! will not prevail if it merely 
assumes tliat th6 child is receiving no home instruction. 'Beyond 
this, the state* nnisi produce evidence documenting the parents' 
failure to furnish , adequate home instrnction.'^- The parent is, there- 
fore, required to show-vevidence of. lionic instruction.'. How^ever* the 
final burden of proof is oil the stale to show that the. home instruc- 
tiwi is not'cquivalent education as reqiiired by law.'^ 

Other cases hav^e npheld the right ofai parent to edncalc his clnkl 
ihrougli private instruction,'' but these. cases' were not decided di- 

«0People V. Levisen, 404 IIJ. 574, 90.N.E. 2d 213 (1950). 

T^Staic'cx rcl. SWrcVme School Disl>. v. SupGrlor Court, 55 Wash, gd 177, 346 P. 2d 
999 (1959). ■-^f''^ ' 

T^iSheppard V. . .tpte» 306 P. 2a 346^ (01<Ta^^-rItl^57). 

TilSlale V. Massa, 95' N.J. Super. 382, 231 A. 2d 252 (1967). " 
T4ednm!onweaIlli v:. Bey, 166: Pa. Siipt'i- 136, 70 A. 2d 693 (1950) ; . Connell v. Board 
of School Directors ofl^ciinetl Township, 356 Pa. '585? 52" A: 2<1 6^i5 (1947); In re Rich- 
."-'H, 255 App.ADiv. 922. 7 N.Y.S. 2d 722 (1038) , • Wright v. Stale, 21 Okla/ Grim. 450. 
. P. 179 (i922jVB^van v. Shears. 2 K.B. 936, Ann. Gas, 1912 A. 370 (1911). 



recily on llic privnic sc^liool issiir. I'll ( ^^nuijoiucculllt w Bcij a 
PcMwisylvaniii slaUilc made* pro.N'ision Tor instniclion hv fM-opcrly 
(lUciIif'ic'd j)r*ivaU' Inlnrs. In iiiiotluM* case, iti rv Richard.^, ihc r-onrl's 
<lo(:isf()n was hiiscd on the c'\i('inicilin«i- <'in*iinisianci' ilial tlic dis- 
lancc from schools and I he lonely roads nuulc home insirncfion 
iiee(\ssnry. ' * 

Aside from Iho irn[)oriancc of ihe sjaliifc's wordiai^". one can 
prohtJ)Iy^c()ncliide lhal the courls will measure horue insiniction 
af2*ainsl;.lhe slnndards oi' ecjiii valency io pnhlie sc!H)t)l instruciiori. 
In Knox V. (yiyrien''-' Ihe courl sei oul ihree tesis io. (-leierinine 
ec|Mivalenl ednealion. The firsi lesi was'considei'aiion oF Ihe (pial- 
if.icalions of' ihe |)ni'enf or inslrucloV. Alih(fu{i*h no! all eom[)idsory 
ailendancc cases^are decided on this |)oinl, [he c|OidiHc'aH^)ns f)f the 
ieacfier are <;TiK'rally ihe ['oreniosr consideraiioii. Thp second sinn- 
dnr([ eslahlishcd hy O'Brien concerned ihe leaching materiaL and 
\Uv (hird was wheiher ihe children received the full 'advani<if;es 
Mi[)]>licd In ihe^puhlicvscli^nls. 

t his last .siandai'd is ihe niosi difficnli fo nccif^mmodaia because 
ii c<mcorns as.s7)ciaiion wifli oilier children. If children are edu- 
cated alone iil home, with no M)pp<u'iunity' lo inieract wiih oiher 
children, one of ihe primary pnrposcs of ihe public scliools is foiled 
and ccp^iA'alcncy is not provided. 1'lii.s represents a substantial 
departure from the view of earlier couris/'' which generally lield 
'that' the purpose of compulsory attendance .was education generiillij 
and not education in. any pariicular way. Wiih (lie gvovving com- 
plexity of socieiy, however, and ihe increased reliaiict;. of human 
being\s oii inierperstmal relaiiajjiships. tlic evolvcmeht of the Ncv 
Jersey court's attitude in O'Brien may- be quite natural/' 

Tf ihe courts adopt ihis general philosophy with regard to home 
instruction, ihe numbej* of children will become important to the 
question of. ecpiivalency. Further, an extension of this..d(fctrinc ^ 
could mean ibai true education .is not. ^iccomplished unless <\^^^:^^^' 
sonable cross-section of society,, or ai least a random sample, is 
present to ensure the "commonness" ^^fythe coninion ijchools. 

The court's view can best l)e snnimarizeclMiy noting that private 
school or home instruction must provide -the "cliild with an educa- 
tional experience that is not resti'ictcd to ihe presence of teachers, 
niateriaks, and facilities Init iluii offers a niinimtim public school 

- 75 O'Brien, supra note' 57. ' -^'^ ^ . 

^ftCommonweallh v. Roberts, 159 Mass. 072, 34 N^E, 402 (1893). 
Q "See also Stephens v. Bongart, 15 N.J. Misc. 80, 189 ^Atl 131 (1937) . . 
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' pra(/l ioiv"*^ . C(mTis nrc no?^ in gcitiM'al agrccnionl 'on wlial cionsli- 
itilcs ilii.s iiiininiiii,!!. hceaiisc c()"tlijitnis vijry IVonrslaic Io sialc/Siiul ' 
'IIk*. c|iic,sii(in is flcpciulcnl. on individual laws,. Jj^i'iiiiq jiU'is(li(;'iions 
have liidd liiai ii is ilic' vcsuli of ilic culiiruilioiial proc'css/iui^l *llic 
manner of ()l)(ainin*j," il.Nlial is impnriant"'' Oilier coiiris, li()\vevcr.. 
Iiave* held liial llic jii-ivale scliunl means liic (Jon'vcyancc of i^nsii- 
Iniional deUiils .siinila r lo lliose provirled* by (he jiublic schools.]"' 

I lonuv insl^ncl ion may' or may noi (iiialiry as a ''privaie scllool," 
under eiijicr of llie?^e dcfinilign's. as Ihc con'rl concluded in Slulsi v. 
Counorl: ■ ■ * . , 1 * 



Snbh a rcqiiircMiioiU moans moic lhan home insfniclion. "Tl means the 
s^Jiib cjiaracler of scliool as llie piil)lic s.chool, a regular, organized and 
exislinjv inslilulion, nia]s:infr, a Inisiness of inslnicling ciiildren of s,clio6l 
age in ihe n'qiurccrsUuHes and for llii full lime required by liie laws of 
lliis slale.^^^i . * . . i ' 



' EXEMPTrON FROM COMPUIJSORY ATTENDANCE . | : 

Wliiic privaie schools and home insiniciion provide allcrnaiivcs 
lo al tendance in public scdio{)ls. ilic child ncvcrihelcss is compelled 
lo attend some school. Another kind of litigation that has .arisen ' 
over liic years has 'sought exempiion fi'om aitending .^iny school at \ 
ail, -Hie claims for exempiion have generally been based on /elig- 
'flH-'^ S^'^^i'^Vl"^- ^^^^i"^ or |")hysical unrilness,^and marriage.' 

Tieligion |" : ' 

' E()ll()\ying y^/c/'cc t;. Socit^lij of Sisters.^" it was rather nnifoyrnly 
ass1ri1ic.d'-:ihat^'c]ilk crnild be com|")Glled io attend a pnbli.c.-priv 
•vale, (U*- par()(,;!fii4 sc:h()oL bul ihat iio child had a right nnl to allend 
school alkali. ' . ^ 

Early icase.s established lhal Ihc child's, aiicl Ihe jiarcnls' rightfiof 
lieligious fVeed()m" as ]")r()(eclcd by Ihe Eirst Amendment ()£ llic Uni- 
led.Sltiles Ctmstil uiion, werd nol sufficienl lo diminish the stale's 
power lo' compel compulsory atlendance. Jij.sUce Cardo/.o, in'. a 
concurring ojnnion flaniillon v, Regffnls^'' (a case dealing willi 
the «rights. oF'a epigscienli(uis objector), mtvintained tViat undesirable. 

7 SSheppar(H\s//pr« note 72, at 344. ' o 
7J^Peterman, iiupra note 68. . ' ' . • 

Si'Turner, supra note 67. „ * ' si " ' 

SiCptinbrt, supra note 63. ' - 

sspioroe, supra note 61. . • ^ . 

sni-^amilton v. Regents, 293 U.S. 245, 55 S. Ci. 197 -(1934), ' • 
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;;rasnl|.s ma-y evolve whore '■religious .scruples prcflouiinaie over rea- 
.soiuible .stale Iuavs. In (Ic»livering ili'c ()pini()n CutcIo/.o sa[cl:\. 

Manifestly' a clifftM;cnt doblrinn woiild cany us io lengllis ihaL-have never 
yet Ixien drcianicd of, Tlie con.scienlious objoclor, if his liborlies were io 
he llius oxlencled. migfit refuse*. U) cotilribuLe Uixes in fuhlieraneo of any 
• other .cikI condemned by his conseience ns irreligious or imniornl. The , 
right gf .private judgnient IrdS -never yet l>epii sa;.D-xaUed a1>ove the powers 
."^ and tlie compulsion of the ageueies of govemn\j?i|i:" One ^vho is a marlyr 
•' '-"to a principle— w^lTieli iiuiy turn out in tlid end'td U}e a delusion- or an 
e|Tor — does not prove by iiis inartyrdoni tha|^ lie has kept witliin the law. 

l^\j|I()\ving ihi.s rafioruilc. oilier courls have cdnclucled that .the iu- 
(livicliuil. (rannol be perniillecL un j-eh^'ioifc «j,'r(uiiuLs, to be (he judge 
(il his cUiiy h) obey reasoiuibie civil miuirenjcriife.eiia^iCH in {he in- 
(crest of pubHc Welfare. ' ' p ''$^.' 

fn ^a 1945 Vi.rgiina casc,"^' ilic parenis of ihree faniih'es souglii io 
prevent enrorceuienl of ccAupuLscn^y alleiuhnncc hiws on religious 
grouiub. .These parenl.s inler|)re(e(l ihe Bible as cpnnnancling par- 
' enbs to teach *anch Iraiu Iheir o^y^ chiUlrcn. They believed llu^i 
sending' llicir diiidreh io'public .schooL^ wa.s incompaiil^lc wiih. Ilic 
j)rinVary -religious ohligaliou lliey (ell Ihcy owed iheir Maker.Th'cir 
wilHui inient to violate tlie law was-solely because of sincere re- 
ligiou.Sr convictions. V. ^ • 

. 'rhe^court: in deciding* agai'nsl ihc parents, dcchired;: 

No ampiulr'of religious f'er\^o;- he [pnrcnt] may entertain in" opposition 
to ad(;fjLinte-;iii&tructioii should he allowed to work a lifelong injury to his . 
eliild. . Nor should he, for tin's religious reason, be suffered to infliet-an- 
. other illiterate eitizen on his coninnniity or his state. , . . 

Acceding* io tlie coin^t,. religious grounds did nOt permit ihc in- 
^dividnal ti) b.c,.the judgc^ofjiis d.uty io ol)ey Tca.soniible-^hnVs. Al- 
. thqugluihc^'oligious issue was the ratio decidendi in the , case, 4he 
court* I'uled that tJie parenis were nnt capable ol"adec|ua(ely edn- 
. seating the ch'^i Id ren themselvc.^.:.,;^ — . 

1 he c|uali(iea{i(ius ol' the parenis to-providc odiicafional instruc- 
^ tion are obviously an exiennaiing circifnisliuic'c". This was ihc case 
^viil' ^^^.'Jnhonui'''''* w*bcre fhe jnirent, a Seventh Dtn^ Advcniisi, wui.s 
t^j^cflJowxd io uadcrtake and nianage ihc, chihrs eclucation at home 
bcca-use she \vas a (lualiri.ed ieaclier. I f .she had not been so quali- 
■ Tied, the court undoubiedly would have compelled the child to at- 
tend school. - - ' -* 



S;;Rice v. Commonwcalili, 49 S.E, 2cl* 342, .3 ALR 2(1 1392.(1948). 
S^Wright, .s«./;/-iZ note 74. ••: ■ 



Rcli«»'i(>ns {I'rouiuls luive also hvcu ruled insufficient i(i lirnii the 
iuii!d)ei' of <lays a child al'le/uLs scliool. A Moslem pare/ii chiiiued 
dial his reli-rion prevented hitu from seiul iiifj; his Children to school 
on I' ridays.'*" He^iardless oh the validity ofMus reli<i'ions motives, 
ijic couri said .li)e slaie allowed phrenial ch()ice amon^^ public, pri- 
'vate. and purochial' schools. The i^^arent auj^l cliihl did not. \un\'- 
cver. have the option of uoiuif tendance on Rriduys.*^' 

Until recenlK'. tlje prevuiliu^* view f)f (he C(mrts was tliat reliii'ioiis 
beliefs cannot impair achievement of the state's ohjeciive— uni- 
versal e(unpuls()r>" education. Tlie precedenf-settin^i' case_:i:Iuil has 
radi(;all>' alfered ihis i.sco/t.sin i\ 1 oder.^'^ Tliis case con- 

tested the power of tlie state to re(juire tlie scliool attendance of 
Amish children aftei' the eighth ^rade. Although the issue in fhis 
\ c-ast: is limited to tiie compid^^ory attendance <if Amisli children be- 
H^ween .the time they complete the ei*!;litli grade and tlu^ time tlie>' 
reacf^sixteen yciirs of age. i( nevertheless has pro fan rid iiuf)lica- 
tions for all fuiure cAses involving; compulsory attendance. 

*l he decision of the Court in this case can be .summarized in tluce 
p(}ints. rirst> although .die state has power io impose reasonable 
regnlaiioiK this p{)wci' must be balanced agaijist fundamental. rights 
a/ut interests of individuals. Sec(uui, beliefs that arc pliilosoplucal 
'raiher iimn j^ersoiial are m)t sufficient to invoke free exercise of 
religion. 1*hird. where parents show that enforcement of compul- 
sory e(bieatioi\ will endanger iheir religions beliefs, the purcns 
pulriixe power of the state uuisi givL* way to /he free exercise clause 
of ilio I'^irsi' Amendiueni. 

Wisconsin's compulsory altendauce law recpiired the parents to 
.send their childreii In a public or pi'ivate school until the ag'e of six- 
ieenr The Ajuish pai'cnts refu.sed to seiul their fourieeh- and fil- 
teen-year-old children to any school, public or private, after coin- 
piefing the ejfjhth g-rado. • 

.11ie Court J'irst acknowledii-ec! thai Mic sia(e» having- (he final re- 
sponsibility for ilie education of its citi/.ous?. possessed the power to 
iin[)ose reas{uud)le regulations f(n' tlie "control aiid duration" of 
basic e^lucation. TJiis power, the Supreme Couri pointed out is 
noi free from a l)a lancing' jU'ocess. liowever. when it impinges on a 
basic freed f)m. ' > . 



^"'Cimiinnnuoallh v. Bey, 57 York U*^. Koc 200, <)2 Pitls. Ur^ J. 84 (19 M). 

^"'Scv also In re Curronce, 42 Misc. 2<l 248 N.Y.S. 2(1 251 (1963). Here religious 
ohservaiicti \vas iio ilofenso ff)r willidrawing a l)f)y from soUodI Avcekly on Wetlncsday 
aflernoons an*d Thursday mornings. 

ssYodcr; supra ndle 14. 



The Court said, "The essence of all thai has been said and wri(- 
ien on the snhjcei is ihai oidy ihos(^ inieresis of ihe highesi order 
and ihose nol .(Tlherwise served ('an ()verhahuice legiliniale chiinis 
of free exercise of relis'^?'*'"''"' I lie power of ihe siate is. iherefore, 
noi ahsohiie io ihe exehision or sul){)r(liiiaiion of oiher •^inieresis, 
even with an inieresi as sir{)ng and legiiinuite as coiiij)ullsory ai- 
lendancc. 

'Hie second iinporiani aspect of Yoder is its deierniinaiion of the 
quality of the claims of ihe j)arenis \s'iih re^^vd io ilieir reli<jrions 
faith. To ascertain ihe legiiiinacy of the Aiiiisi cdaiiiu ii^s^as ne- 
cessary for ihe Snj)renie Coiiri io deierniine \sdi-Mfier ihe parents* 
kcted as a resuli of ''religions'" belief or from sor.o j)hiloso])1iiea1 
or j)ersonal rcjeciioir of coiiicmj)orary secular Vc^hies instead. 
Claims emanating* from, for exanij)le. Ihoreairs snhjcciive ])hil- 
oso|)hy of vahies do noi Tall withili ilie i)roiecii()n of the religion 
clause. • • 

'On this qncstioni the Court concluded Uiat the Amish claims ^^;Qre 
founded in deep religions belief by which they had abided for al- 
most three hundred years. This religions belief mandaies iliat • 
Amish live apart from, ihe outside \s^{)rld and worldly influences iti 
a cliiirch-orienied community, and ihai they remain atiaclicd to 
the soil, maintaining a sinij)lo, uuconiiilicqted exisienee. 1 he be- 
liefs and lifestyle of ihe Amish liave n{)t been fundamentally 
altered for centuries. 

These considerations led ihe Couri io conchulc ihat ihe Ainrsh 
d'aims were based on religious tcneis and nui merely independeni 
evaluation of socieial norms. Wiih this established, ihe Court pro- 
ceeded, io ap])ly ilie free exercise \)f religion clause, of 'the First 
Amendment. 

The iliird important element of the casj3 v^as ihe balancing of the 
staie inieresi m compulsory ed.ncati{)ii; agaiust'estaKHslied religions 
bchcfs. Wisconsin conieiided thai iis" interest in compulsory edu- 
cation was so compelling that even the established Am 
prac-tices nuist subniii io^ ihe law, The stalt^'Iirgued iliai, while ''be- 
liefs" ar#^dbsolute]y free from state conin)l, "actions" are not, even 
though they are religiously grounded. 

Dealing with this issue, ihe Court said iirat"""bcbef and action 
cannot he neatly c-onfined in logic-iiglii compartments." AVhil^it 
is true iliat many religiously based aciiviiies of individuals may be 
subject to reg'ulation lor health, safety, and general welfare, it is 
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» crnmeoiis fo assume TliaMill siicli conclirct is suhjecf in hroacl. un- 
Itniiic'd stale. cfjiiirol. * 

.' . /V ' ■ 

In considering* flie^sinlc's eonipclliiig- inicresC in' conjiMiIsnry edvi^ 
calion tlic Couri examined llie rationale Cor llie siti(c's ennelmcnl 
. aud'enlorc-emeni of ccimi^nlsory allendanec laws, witli iKirftcidar 
rercre?Kje in cdueai ion"I)eyond lliV ei[ililli <:'rade. Reviewin^r llie his- 
iorieal (onndalionf; of Ihesc laws, llie Coiirl ol)ser\'ed thai sueli 
• laws iK)l only Iiad ihe |inrj)f)se of providin'i' ediualional o[i|)oriun- 
iiy hill were also cnarled lo |);-()hi]3ii child lahor helow ai;e srxieen. 
'I hercfore. Uie Cnnrl (-onclnded. pari' of ilie stale's co.)n]ndlini>' in- 
icrcsl is relalcd io (air lahor slaadards lhaf were rei)uledly en- 
acied fo sliow concern- for l.he child's welfare and. a( Ihe sTune (inuv 
prc^'cnt children from performing aduli work. The (wo lyj:>e.^ of 
slainies — conipnlsory atlendance luith cliild Malior* laws — w^ork {'o 
keep (he child in school ah-fl .nni of the tab()r market. -. This safe- 
guard was iu)f .relevant in (he Aniish cliildrcn's silnation. 

Tlic Couri observed lliatMhe Aniish cliildreu w'onld he employed 
on family farms in agriculinral work. Which falLs on ihe periphery, 
of ihe objectives of chilfl/labor hiw's. No evidence w^as j)roduced 
to show thai einploymenl on ihe family farms \va's in any w^ay 
harmful to the cliild's lieallli. . 

< Furllier. the siaic ccjuld noi sliow ihai i-lic entploymeni of Amish 
children on jheir ow^n family farms [ilnited the labor market wiih 
children .uul eliniinaled jobs ihai .mijrhi hv held by adults, 

Wisconsin also ar^'ued Ihai ihe child's wishes were noi expressed 
in ihe case, merely ihose of ihe' jKirenis. The conir()llin|>' will — 
cliild's'. parenis. or stale's— was not deicrmined by Hic Court, since 
ilio children were noi parties lo, Ihe h'tig'aiion. In exercising its 
power lo aj^ply ilie compidsory aiiendancc law. ihe state. had noi 
alienipk^cl lo determine Ihe child's wishes. In oiherTviJTds. ihe slate 
C'ould noi csiablisli thai the-wishes of ilie ehildren^.were different 
from those of the parents. In quahTyin^' its decision, ihe ConrI ex- 
plained: 

' Our liolding in no way detorminos the proper resolution of possilile com- 
pcti.ng int(M-osl3 of paronls, cliilflrcn, and die Stale in an appropriate state 
court proceeding in wliich the power of die State is asserted on the theory 
lliat Amisli parents are preventing llieir minor eliiklren from atlending 
Iwgh scliool despite dieir expressed desires to llie contrary. 

'Ihe C\)urt did say, however; iJial if the slate is em]M)wered to 
"save" ihe child from himself— or his Aniish parcnt.s — by rcquir- 

■ oo/j.. p. 1541. • . : . 
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ing' liim loalfciul t\v(j addiiifHial years of scliool. (lie stttie ns ])ar{;ns 
imtriiw, M'illMiifliience niul ptissll)ly (leieriniiie io a ct)nsi(lcrul)lc 
fc^'rec ihe reli^^'iou.s fiilnre o\ ihe ehilfl. To ibe Coiiri. iliongli; (his 
^ease involved only ihe riiiulanienia! rigid oT (he pareid io direct 
llio reiig-ioiis I'ndire oT Ins cliilfl. 1-he luiu^imeniar iiiicresi of" (lie 
pureiii ill dii^eciinj^' his child's reli^iMous/desfiiiy, iogeiher ^vifh ihe 
unique and weil-esfnhlished beliefs of ihe Aniish reh'gion, led iiie 
Courl lo conclude llial an all-enconipassing applicniion of /^arcn.s 
pulriiie ^vas inapproprinie. The Court:fur(Her concluded jjuii such 
an, application violaied ihe parents' constiiutionid- right ol* ixdigiou.s 
freedom. ' ■ 

'iconic observations involving religious exc:nption from compul- 
sory attendance seem appropriaie in view of y^r/cr. The stajx) lias 
legiiiniaic power io enaci and enforce C(Tm|>uls()ry attendance :siat- 
xites, but the staic's ini,erest is not iotally free from w balancing pro- 
cess, between state irdei'est and fundamentul rights ol' individuals. 
Where compulsory education Nvorks lo.desirby religioRj t!ie free 
exercise clause may be invo]j^^d. Although a fine b'ne may cx-i^t 
between exemption of certain religious groups from a law and iis 
corollary ol' establishment 6f religion., ihe fi'ee exercise of reli^»*ion 
will prevail. 



" Two dramatic b"mitaiions on ihe general applicability of Yoder 
arc the gbjection of the Amisli only to posi-eightli-grade compul- 
sory ii^itendaiice of fourleen-and-fif ieen-year-olds an^l (he ,we]l- 
est.ablishgd Ainish customs of living near, the soil and shunning 
.modern soeieiy generally. These features of the (uise teiuf~To.di- 
minislrthe conipelling iniercst of the staie: they eliminate the pos- 
sibility of illiicracy' by providing at leasi eight years of sdiooling 
and negafe ihe chance of iliesc 'children^" becoming tinp,roduci4ve 
members of society. • " , ^- 

TIkT ullinuitc question of wlio will determine the child's destiny, 
is not answered by ihe case. The couri is content, instead, t() speak 
railiertg^iguely of balancing the l^nulaniental religious freedom of 
^^ihe pcii^iis against the interest of the siate. 

Exemption ^j"om compulsory .attendance is one of i1ie dubious 
benefits of inarriage. Courts have ^ uniformly agreed tha{ wherr-a 
minor, of less than sixteen yenrs | (otherwise' required io attend 
. schciol) is married, the minor is exempt fnom further compulsory 
, ^.^attendance, * ■ " 
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-One of llic prececlonis in this area was derived by the ^ipx^m^^ 
Court of Loiiisiaiia. A fineeii-yearr-olcl girUind her hilsbTui^^ 
lo setasidc a judgmcni of a !ower cmTiT^' c lier to the State 

IndiisijiaL Sch()or f(/^^^ Girls as a result of her truancy and alleged 
juv(;riile delinquency.'^' "ilie\girl did not deny truancy but claimed 
thai jYcr legal marriage exen)pted her from attendance. Althougli 
the inan<^age of a female under sixteen years of age was prohibited 
by-law, IJ^C court ruled that once a g^irl is married, she enjoys the* 
status of wife and Jias a right to live as such, emancipated from 
both sciiool and parents. The court stated: 

The marriage relationship, regardless of the age of the persons involved, 
creates conditions and imposes obligations upon the parlies that are ob- 
viously inconsistent with compulsory school attendance or with either the " 
husband or wife remaining under the legal control of parents or other 
. persons. . — * ' ' ^ 

In another Louisiana case, a girl was truant and, in the l^wer 
court's opinion, a neglected child. The girl, ftmrtecn years of age, 
was married only a few days after die truant officer had taken her 
into custody. The lower court judge^ ignor^id . the previous, case 
(Priesl) and committed the girl for an indefinite period to a state 
• girls' schooL The jiidge, exercising parens patriae, was of the opin- 
ion that the girl needed the care and- protection of tlic state. The 
Supreiiie Court of Loiiisiana, while sympathetically vicAvinig the 
judge's concern for the girl's welfare, held tliat the lower- juvenile 
court could not commit her to the girls' sOhobl or prevent hcf from 
assnming^the responsibilities of a married woman. The court stated 
that the poi\'%r of such publia policy determinations rested with the 
legislative, and not the cour^ \ 

A l^ew York court later followed the rationale of these two cases. 
The girl had not been, committed to. a state school or . been deter- 
mined to be a delinquent^ but she had resisted attempts to force her 
to attend school because she was married and wanted to be a house- 
wife, and homemaker."** The court, while recognizing the state's 
sovereignty concerning compulsory attendance, decided for the girl, 
observing that times and niorcs had changed since the compulsory 
attendance law was passed. The court also expressed doubt that 
"-the legislature had anticipated the cpiestion of such youthful mar- 
riage in passing the law. 

,^ In the. eyes of the law, then, youthfiil marriage is another valid 
- exemption from compulsory attendance laws. This determination, 

oiState V. Priest, 210 La. 389, 27 So. 2d 173-^(1946). 

^Vn Sjaie, 214 La. 1062, 39 So. 2d 731 (1949). 

03/n re Rogers, 36 Misc. 2d 680^ 23^i N.Y.S. 2d 179 (1962). 



in the tibscnce of. .specific slalutory exemption, is predieated onithe 
assumpHoh f.luii llu- rcsponsil^iliiy" of ilic' minor, once married, is to 
be a pnxluciive .nieinl)er of .society and that Ihis is betler achieved 
by establishing and -suppoJ'iing a liome. Tlic net effecf of tliis rea- 
soriin{!;is.f{) remove b()iii si ale and parenlul contvo] aver the ah'cr- 
iialives, avaihible lo the minor. Ccinsccnicniiy, lie has tlic clioicc 
and the rig-hf to decide oh hi.s own further ediication. ' 

Vaccination ' . [' . * . * 1 

To" proiect tlie hccillli and welfare of citizens, states have re- 
quired .school children, (o be vaccinated, Children go i-ng- -nn vac- 
cinated are no! . allo>ved io "allcnd school. Courts have generaliy 
held that, if^ a parent violates a statute requiring vaccinati(ui, tlie 
])arenl is subject io arre.sl or. fine, even if he claims religious, cansci- 
jcnUonSj or scientific objections. 

In 1907 (he United States Supreme Court/lield thaT^^^Jx)ard of 
.health. rec|irirenicnt ihat all ])ers()ns Jn Cambridge, Massaelnisetts, 
be vaccinaled did noi \-iohi(e personal liberties secured undeNJJie' 
Poiirteenih Amendment." ' In tli^is case, ihe-Court noted that 'Mhe^ 
h'berty secured by, the Constitution of the United States to every 
person wiihin iis jnrisdicjiion does not' impart an absolute right in' 
each person io he. ai all iiuies and in all circumstances, wduilly 
freed frogi resiraini. There cire manifcild restraints to which every 
person is necessarily subject lor Ihc common good." 

Although tjiis parliC-Tilar decision directly challenged the vacci- 
nalidfi regulation raiher (lian compulsory attendance, the Supreme 
Couri''^'* neveriheless - cited several state court decisions approving 
slate slalntes and nmkirig vaccination, of children a condition of "the 
right to attend public-schools,^^' ^ ^ . . 

In Vienieisler v. While:^'^ a turn-of-thc-Gentury New York deeis- 
ioTu the appellant argued that vaccination not only did not prevent 
smallpox but tended instead to bring on other, harmful diseases. 
The court, while not ruling ihat vaccination wa^ a smallpox pre- 
ventative, nevertheless maintained ihat laymen and physicians 
alike commonly believed that it did prevent smallpox. -TCcknowl- 
edging the difference between universal and common belief, the 

^^-^JacobsoTi V. Commonwcallh of Massachiisells, 197 U.S. 11,. 25 S. Ct. 358 (1905). 
^'^hl, p. 364. 

5>«Bluc vf Beach, J55 Iml. 121, 56 N.E. 89 (1900) ; i\rorrls v. Colmnhns, 102 Ga;. 792. 
30 S.E..850 (1898) ; Slate v. Hay, 126 N.C. m 35 S.E. 459; Aheel v. Clark, 84 CaL 226, 
24 P. 383 (1890) ; Bissell v. David-^^on, 65 Conn. 183, 32 A. 348 (1894) ; Hazen v. Strong, 
2 Vt. 427 (1830) ; Duffielcl v. Williariisporl Schnnl District, 162 Pa. 476, 29 A. 742 (1894). 
^ '^'Vicnieister v. While, 179 N.Y. 235, 72 N.E. 97 (1904). 



court observed tliat few beliets are accepted by everyone. The 
-court— then-conGliided~thair-even—i r-it-eould- not bCi-condnsively- 
provud iluit flie vac'cinaiion was a preventative, in our Republican 
form of gov.ernrneni flic legi.slaiiircvbas ilie right (o pass laws based 
.on common belief and (lie will of.ilie people id promote health and 
\velf arc. . = 

./Is a parent guilty of 'violating tlie compulsory attendance law, 
ihun, if lie sends his child to school .without vaccination, and the 
child is sent home by school authorities? Answering this cpicstion 
in tlie affirniafive, .a New York court said that attendance at a pub- 
lic;*school imposes ccrhiin. conditions on a child. Tlieso requirements 
iniist be met in order for him (o attend. Mowcver. the 1915 deci- 
sion went on to say that under the public health law, vaccination 
was only required for children. attendingvjyublic schools. The plireiit 
could offer. private equivalent education fo1\he cliild and avoid vac- 
cinatj^fli. Here, however, the parent Kad j\ol ])rovidcd equiyalent 
education and was, therefoit;, subject to-^rienalfy under /the com- 
pulsory ^attendance law/*^® , ^ 

Iji an earlier New York case, little tolerance was illustrated for 
parents who used vaccination as an excuse to prcveiVt -their chil- 
dren's attendance in, public schools. 

' ■ ■ • ■ . ■ . o 

It is obvioiis that a parent should not be 'allowed lo escape his duly to 
send his elfvldren to school us proridcd hy hiw on any excuse Avhich is not 
an auipld juslificafion for such course. Our public school system has 
been developed with great paiiis and solicitude, and its, maintenaricc and 
support have been recognii:ed as so iniportanl for the welfare of- the state 
that they have been provided for and safeguarded in the Constitution it- . 
self. As a part of this system a statute has been passed requiring attend* 
' ance al school of children within certain jlimits. If indifferent ox selfish 
pai:ents, for ulterior puqooses, such as the. desire to. place young children 
at labor, instead ofpschool. or from capricious or recalcitrant motives, 
n\ay he uIlowf?d to manufacture easy e:tcuses for not sending their chil- 
dren to school, a ready method wnll have been developed for evading the 
•. statute^compelling such aUendiince, and, if the statute which requires par- 
rents to see to it that their children aUend and take advantage of tliis 
•school system may be lightly and easily evaded, the purposes of tlie state 
in providing^ and insisting on education will be frustrated and impaired. 
Failure to comply with the statute ought not to be excused, except for • 
sonic good reason. 

. ' • * ■ * ' ' 

The earlier cases concerning school vaccination^ were not gen- 
erally related to F.ir.st Aniendnieut relj^rious protcctjons. In fact, 
the w^,.prenic Court did not clarify ihc apph'c'atibn of the "no state"- 

^speople i\ Mclhvain, 151 N.Y.S. 366 (1915), 

•»»People(4: Ekerold, 211 N.Y- 386, 105 N.E.JyJQ (1914). . 
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prnvision oKlhe Foiirlccnth Ainendmenl until 1.940, in Canticell 

pulsory allendaiice, csiablislied in Yoder'^^-^^ has l)old implications 
for\!iiscs irivolviiig rtlig-ious rreedoin from vaccinaiion. In llic past 
^and preseni, however, Ihc ctynris liaye ruled lhat a statute requir- 
ing viiccination does noi violate the free exercise of religion. 

\uJieijnolcls v. Uiiifed Sloleii^^''- ilie ^Supreme? Cgurt exjulained that 
< lie First Ainendmeni religious , provisions embrace Iwo conccpfs — 
the freedom lo bi^licve unci ihe freedom to acl. ."The first is abso- 
Inle but, in llie nature of things, ihe second cannot ])e." Conduct 
remains subject to regulation for tlie protection of society. Tn every 
case ihe power of ihe state io,: act is predica-ted upon" attaining a 
pcrniissiljle end,'^*'^ and vaccinaiion io. protect the health and wel- 
./fare is a permissible eiid. 

- Parents in Slale v> Drew refused io luivctli'Mr child-'Vaccinalcd, 
•giving reasons as ''pai'ily religious and partly because they did iioi 
want tliat poistm injected inii) their child/^ The Supreme Court 
of New Mainj)shirc upheld the parents' conviction lor violating Ihc 
cojupulsory ai tendance [awrand said: -^—^.^ » 

The defendant's individual ideas, wliether '^conscientious," ''religious," , 
or "scienlific" do not appear to be more than opinions. . . . The defend- 
ant's views cannot affect the valid it)' of tlie sta^nle or entitle liini tq be ex- ^. 

. . cepted fromjts provisions It is for the Legislature, not for -him or for • 

us.lo determine tlie question of policy involved in public health regul a- 

■ tions.^^*^ • ^ " ■ ■-■ . ■ " . ' 

Tn a leading- case involving religions .objection, a local board of 
education in New Jersey enacted a regtdation recjniring imjiumiza- 
tipn against diplitheria and vaecinatioji agaijist smallpox.^*'"' The 
board a(h)ptc(l the regulation on the strength of a-state statute say- 
ing that boards of education **niay"/ require immunization, leaving 
the issue to the discretion of tjtc^-local boards.. . ■ 

The defendant, a Christian Scientist, was from Greece, and was 
in this country temporarily. *The boju'd of education sought an 
injunction to prevent her from entering'' her children in the public 
schools u^il they were duly immunized, acpording to the scliool 
board regulation. The court decided that the religious issue was 
^ '■ ' y ' ■ • ■ . ■ 

• loncantwell V. Connecticut, 310 U.S. 296, 60 S. Ct. 900, 128 ALR 1352 (1940). 

■ n>iYoder, aupra note 14. 

t02Rcynokls V. United Slates, 98 U.S. 145, 25 L. EtL 244 (1878). 
lO^Cantwell, sHpm note 100, at 1357. 

lOiSlatc V. Drcwr89 N.H. 54, 192 A. 629 (1937) " 

HKiBoard of Education of Mountain Lakes v. Maas, 66 l^.J. Super. 245, 152 A. *2d 394 
9_959). . ■ 
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noi inerilorious because (lie pnreni was a foster pareiif. Tii aclcii- 
lion; aliluing'h' ihe pc^i'CJii \yi\s Clirisfinn ScieJiiisi, llic cliild.-en'Sverc 
Circek ()rlh()d()x and dicl liol iliemselyes lurvc rcliginji;F^nbjc(:li()ns. 
In Further Aippori oT Ihe selioul hoard., llic couri ^quoied oilier 
opinions cs(ablis1iin^' Ibaf llie "gunranly oC reIi{!*ious rree(b)jn was 
not intended to proliibil leg'ishiiion wilb respeei :to ilie general pub- 
lic welfare. * - • ; / 

Anotlier rnelor (lial hns often emerged in vncc inalion cnscs is tbe 
ccs^leniuiling circunnsiance of nn epidemic, \Where epideniie is im- 
juincnl. jlierc i.s no cincs/i(Hi concerning* Hie. slate's^ ])ower fo pro- 
ject the ciijzenrV br recjuiriiig vaccinalion. LloNVCver. where iliere 
is no evidence of ilie iniininence of nii epidemic, liow do jlie cpuris 
view llie issue? 'l'lie,(|iieslion revolves abound ilic furlhei' quesfioii 
of wlial is a reasf)hablc slate regidalion? Can the stale's recpiire- 
inent or.vaccintilibn. be a. reason'td^le and permissible reslraini on 
coiistitjiitioiial rig'liis in llie abseiK'e of epidenu ^ 

lii Jacohsofi the court repealedly referred to Ihe possibility oF 
epidemic hut did iiol base ils ifecisioii on lliai point. The decision 
resl,ed more fully on wlietlier the'aiTllu)riLics acvtcd to protecl jDublie 
beallli and safely genei-ally 'jt to re.slrain individual freedoms sc- 
leclively by requiring' lhe-.Yaccination9;^*'" 

In Miiihs^^*^ (he defendanl argued, lliat conijuulsory \;accinc]Ltion 
and imjnuni/.ntion were noi needed in Mountain Lakes., because 
there had beeu no smaltpox or dij^htheria for almost a decade. The 
court disagreed and ruled lhal llie absence of an enacrgency does 
not warrant a denial t)f the exei'cise.of i:)rcvcnlive means. The 
court .said, "^A local board of ediicalioji heed jiot awail an epideniiCj 
or even* a single sickness or death;- before it decides* to protect the 
pid)lic. To hold otherwise would be (o destroy., prevention as a 
means of combati ng fh e spread disease." 

Likewise, uhSiull v! Rc4)crP^? ilie fact there liad been no smalls 
pox in the borough for forly years did.uol prevent en forccmenr of 
the compulsory yaccinalion regulation. Health anthoriiies ^vcre 
not recpiired to \s'ait until an epidemic exi.sled before acting to pre- 
"venl'one. Ihe court said. Neither would the fact lhat an epklenijc 
held already started, and it .was too lale to prevent Ihc closing ^f 
schooh hav.e,])ecn a reason U) prevent compulsory .vaccination. 

iOa*Sac]lock%. Board of Education of Carlsladl, 137 N.J.L 91, 58 A. 2d 218 (1948). 
^""Jacohsoii, ,s-///w/ jiote 94, ai 362. 

•lOSMaas' 5Hprfl noie 105, at. 405. " ^ * , 

• i^'i^SlulI V. Robcr, 215 Pa. 156. 64 A. 419 (1906). ' 
imm V. Bickers. 171 Ky. 703. 188 S.W. 766. (1916). 
iiiBoard of.Tnjslccs V, ArcMurlry, 169 Ky. 457, 18'Pv§AV, 390 (1916). 



If (he .stale board. of hcallli oiiacls a commilsory vaccinaHTrirfegiT" 
lalioii uiaclo pursiiani iu sialiilc.'gXMieral siXry^ltry rcqiiircnicnls re- 
quiring :a 1 1 pupils lo eoini^ly willi law arc 'sufficicni groinuls f(ir 
ilie board of cducalion io cnl'orcc llic stadiic.^^- 

A'll llio.se ca.sc.s conlcslcd duly proimdgaied board rules dial Avere 
eiiaclod pursuant to slale slalutes. However, where no slatule ex- 
. i.sis lo efnp()wer school or liealfli l^oards io pa.ss eoinpulsory yac- 
ciiiatiori regulations, ilic issues sliift (|uile (lrastie(dly. . Tirsl, a 
board cannoi: enacf regulations unie.ss diey are l)ase(l on exisliiig. 
statutes. Where the board acis regardless of stalule. (he acl is. 
lilira vires, (in excess of legal autliority). Second, a board ride 
restriciing selioor al lendance cannol prevail over a legislalivc acT^ 
granting free unlindie^d admittance lo public schools. 

Accordingly, two Illinois courls have decided Miaj; in ihe absence 
of a compulsory vaccinaiion slatuio. an unvaccinafcd child cannot 
])e denied a ])ublic ed ucalion.^^'^ fn boili of these old cases, how- 
ever, it iippeared the seliool boards made little effort to draw en-' 
abling* iniplications from health (u*- education statutes. 

In summary, one can rea*Sonably make several conclusions re- 
garding conipidsory attendance and vaccination: (1] The legisla- 
tiu'c lias power to enact a statute providing for vaccination and 
including a pchalty for noncompliance. (2) Neither the' parent nor 
the cliild has a constitutional right to schooling witlVout complying 
, with the. sfatutory reqiiiremeni:. of vaccination. (3) Apparent can- 
not escape conviction for failing to have his child vaccinated by 
demanding the child be admitiecS to school unvaecinaled. (4) Re- 
ligious objection has not generally prevented enforcement of con\- 
pulsory vaccination and attendt7nce requirements. 

hi ilic wake of Yoder, (here will no doubt be challenges' on rc- 
■ ligioiis groiinds, but they wilj probably bc,-unsucccssrul because 
of the obvious link between j^ublic healtli and thu state require- 
ment of vaccinaiibn. . . > * 

\ ' ■ ■- ■ . ; ■. 

Other Reasons fQAExernption' 

Sevtiral .states have passed laws for compulsory attendance ex- 
eniptioii based on |\liysical or mental incapacity, distance from 
; ^ school, and .work perinits.^^* Exemption from regular schools for 
physical Oi iiientaj incapacity is quile reasonable, ])ut in this era 

n2Mosier v. .Barren County ^Board of ffeallli, :^68 Ky. 829» 215 S.W. 2(1 967 (1948). 
J 1^1 Potts V. I^-ccn, 167 llj, 67. 47 N.E. 81 (1S97) ; People ex re/. LaBau^i v. Board 
of Educalbii of District No. 2, ^2 N.E. 850 (189|>). 
O cliapier 2 of tliis monogVaph. 
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Ihcre is liil.le jusiificiij.ioii for iiol provitli-ng sp.ccinTcdncalioncil pro- 
^•ciins for handicapped children, '('he cM)iirls: in ract. liuve recpiircd 
imt;eii(.s jo have (he liandieapped child, in aitendnnce.^^"' * ^ 

1'he dislanecra child iravcis lo attend scliool M'as (radilionally a 
reason for>c<xcMiipii()ti Crorn (he g'cticral coninion schools. /VI('l\ongJi 
ihe auionu)l)ntsJ)as; /x>diK;e(l .ihc ijicon venience, 'dislnnce eonliniies 
■ l{).i)resenl problems, pariicniarly in ihe-' sparsely populated areas 
or (he West. Wiiere sialule exempts pupils who live beyond a cer- 
tain distance from school and lack school Iransportalion, (he court's 
deci.sion nuTv be reduced' lo a 'matter of connling* miles. 

In such an instance |n 1'exas. u lower court held a girl to be 
ii-uan( and clelinqueul T)ecause she . fniled io udeiid a hi<;'h school 
fo which she was' iis.signcd.^1'' Air ctppeaf >v'<us nuule based on a 
state statute lhal exemplcd "any child- Hying- iiHu-e than, two and 
()ne-lialf niiles by direel and trayeicd road from Hic ncarest public 
school supported for Ihc childrefi -or . (he same race, and color of 
such child w'ith no Tree transportation provided." /Based -on cvi- 
dence'tlial the lio/ue was Only two miles . from school and on the 
iestimcuiy of the inolher that she did 'n()i kn()w Hie school existed, 
■the court lield that the girl did not qualify for tlie distance exemp- 
tion, . _ " ' 

T]ie connection between coin|yiilsoiy allendaiice laws and cliifd 
labor bws is more apparent in tlie case of Avorlc permits than in 
■any ofhev area.''' Work permits are a regulatory device used to 
prevent the e/nployment of children' Avho ai-e either underage or 
sid^ject lo compulsory attendance law;s. Possession of u work pcr- 
Jti it, however, may coiist.ilute valid exemption from compulsory' at- 
tendance laws, if the slaiute so provides. Chi^ldren w^orking under 
the authority oP such permits often have io take conti/juation 
cour.ses to'coinpjefc tlieir education. Ccf^erally. to (jbtai-n a work 
permit. tlie';pare\it and cbiid must show ecojiomic necessity. 

. • ■ • ■ .SUMMARY ' ' 

(lie numerous and apparenllv cojuplex problems surrounding 
compulsory attendance laws cair be-sunuaan^^d in one qiieslion: 
AVliei^ does the ch iltl's dej^my lie? 

.The choices are relatively simple: Should the jrarent be given ihe 

\ i^-Stalti V. Christ, 222 Iowa 1069. 270 N..W. 376 (193'6) : .see aho^ Suxie cx rc/."neaUie 
V. Board of Educulion, 169 Wis. 231, 172 NAV. 153 (1919) ; In re Wingar<l 7DC!Si €2(1 522, 
38 Son). 1. • , 
n<;Villaneal v.- Slate, 429 S.W. 2(1 559 Civ. App. Tex. (1968), 
"Cornpiilsory Auendnnce/' p, 18. , 



final NNord Over ilic educational fiiiiire aiul ^vc.Il-bcinj]: of (lie cliild? 
Sluuild llic parciii — even ihoiiiili Jpoorl y edncaicd anidM'i^'nora nl — 
delerinino ilial flic child slicriiltl aTlCMid'sciVo()l only (o ihe lliird grade 
nr po.s.sibly iiol al a!l^ If llie paroiii does not decide. Mien sUall it., 
be Icfl iip io Ihe cliildi:' Suppose Ihe ciliild desires lo allencl school 
bill I'he parcnl will noi permii hini. rccpiiring bini lo work instead? . 
On jiie other tliand. ".suppose ilie ultiniaic decision is.vcsied in the 
cliild h)-decidx^ fnr hiiusiJir wheiher he is lo Ix' ediica(cd? Slioul(i 
a seveir-year-old c-hild be jiiven ihe power and° 1 ho right lo deier- 
njiiiCvhis (lesiinv? * ■ 

It!-'' . ' ' . 

Tlie obvious answer, io lliese cpicslions is prciivided by tlie coiirt. 
They have uniformly upheld coinpnl.sory atiendancc la^s^s. The 
collective jiidginenl of life slate, it is assumed, can and will act more 
rationally tlian individuals, ^vhell^er parcnl gr child. , " 

The power of Ihe slate lo enact and enforce cornpulsory ai-tend- 
anee laws, however, is not io be exercised unreasonably. Nor^ is 
such power I'o be .used in a manner lhat will deny fundamental 
rights, wlielher tbey be |)roperly' rights or religious lib'erties. 

- Compulsory ailendance laws .among llie sfate.s. are generally 
rallier flexible, allowing for cliild rp.i to aftetul private. and paro- 
chial schools of iheir choice. Thcst* bn'"j even permit, ill many in- 
slances. home insiructioh witbOrdy Ihe cpialification of a vague 
finding of ecpn'valency. Through its com]:)ulsory aliendnnce laws, 
the" stale assumes the "responsibility for Ihc educational dcsliny of 
Ihc child by eslal)lishing a .slale-nia.uialed public school minimum. 
There is no reslraint iTlticeli (ui Ihe parenl or the child, however, to 
prevent. Jhem fr(xm exorcising/alterriativcs tliat exceed Ihis educa- 
lional minimum. . ' - , 

5. PARENT AlVcHOIGE AND SCHOOL POWER ^ 

The c()ncept of c()nipiMs()ry eclucaii()ri allows the child several al- 
lernal ivqs^to public schfoof ailendance. Suppose ihe parent ^Tid 
cin'ld decide (o fulfill Ihe ccunpulsor.y allenda/icc nun)daie by at- 
Icnding. a . [oublie school. What choices and options then docs the 
child have?- (-^an Ibe child exercise educalional program options 
such qs Cjlass selection, grade-level choice^ rejection of.ccrlain 
courses, and participation in extracurricular activities? How yc- 
'Ttriclivc-may-the^scho^^^^ in exercising its in loco, purenlis role? 

■ The perlinent answers to most of ihese questions-will deplcnd on 
(he flexibility of the individual schoohprograni and ihe innovativcr 



lU'ss of ilio adiiiinislralors anrl icacliers. ll may noi bo fair. Ihere- 
lorr. lo ucncrali/.c from llio !)arc iniriiimnns rc(juii*ecl by ibc courts. 
I.r'ial acliori is usually Jakon iri (he oxircnne coiuliiions wlicrc ibc 
exercise of sc-bool power lias lie{*on1e so. oppressive ibai ii pro- 
vokes pa reals jo seek relief in ibc couris. Aliernativcs and options 
inaiubiicd by ibe conr^ls sliould ilien l)e viewed as csiablisbing luiiii- 
nniin levels of lolerancc radier iban circmnscrihing ibe oiiicr 
boinuJar/es of pcrniissivencss, 

sciioor P()wi-:r and the academic program 

Once the cbild has enlercci ibe pnlj'lic scliooL he l>ec{)mcs siil)fcci 
to aclniinistraiive ret»iilalions at ilic siaic and local levels, as well 
i\s lo slaie laws governing public cdncaiiori. 11ie.se regulations 
ideally are an exercise of siaic police p^)^veI' ilial )m)vides each 
child an ''appropriate" level ciT edncation. An ^'appropriate" cdn- 
caiion. however, nuiy be viewed differently by different people- 
not only echicators. hui also paV^nts and students. 

Invariably, conflict over \school placcnicnf ^\rjse.s between par- 
ents wlio believe tlicy have '*genj,iis" or "ncar-gcnins" cbildren and 
administrators who reafr/e^lliat ,all parents* children are at lcaj?"1 
^'bordorliiiQ geniuses/' Controversy may also arise OA'cr a ))arentab 
or childish aversion to vSonie cpjninonly practiced scliool activity. Tn 
settling tlie.se controversies, the courts liave cstablislied the broad 
boundaries of school 'ppwcr/ 'While -these boundaries serve, to faciH- 
iatO the fiinc.tion and. operation of the school, at*lhe same \inie they 
tnrdoubtedly place restraints on student options. 

Reviewing court decisions in4he area of student program selec- 
tion> one is struck by ibe Uvk of a cohesive rationale supporting 
either school power or studenf ch(uce. When ail casbs are viewed, 
school versus student power could be determined by the volume of"' 
the eases. One could quicWy conclude, in other words, that the. 
courts-have tilted tlie scales substantially in favor of the" school, 
Howevei', in recent years, there has been a discernible trend toward 
ihe allowance of more student latitude, particularly where a qon- 
stitutioual right is involved. . ' 

In viewing -these precedents, first let us review the court rulings 
that substantiate the power of tlie school over the educational pro- 
gram. Then we will discuss the limittriions on this power emanat- 
ing from student prerogative, constitutional and otherwise. 

Judicial Sap ppr I of School Poioer 
Couris iliave generally given .a w^ide berth to school administra- 



iors ijK iiiatters .involving ilie odiioaiional i)ro{rraiu. Tn a rcccril 
Miclii<i'an case. ])ari'rijs sought a wrij of fiuuidunius io prevent tJie 
seliool (lislrici fnnii iisijifi (he novel SliKifihlcrltouse-l-'n-c as a part 
ol' ihe iiis:fpiiet]Tnral^)roiiraiii.^^^ The pareiiis alleged thai (he ina- 
lerial (an aiiliwur allegory (Kvelling oti ihe hiKiTor, ol* ihe lirehonil)- 
ing of Dresden) was <)l)>eeue. jirofane. and repiigruup' to flie reJig- 
ions provisions oF the KirsI Ani^^lineni. 

Tj^e ecMir^^. in n i-lnn'ongh exposiiion (ni ilie jl/iw. firsi observed 
ihai. alilituigh ihere may jiave heen religions refpronees ir^ ihe. work,*" 
ihe hook iiself (li([ noi vioJaie ihe sindenis'^-aifd parents religions 
rreedrnn. To deVlare f>lheV\V-jse, ilie enuri eoiuyliided, wo dd cen.sor 
and prevent ilie' pni)li( seTroV)Is I'rom making [use of and re{'e»*enee 
io niany^reai works of fhe pasl. . !; 

If plaintiffs' cnnlfnliun ums eorrccl. then piddie school students coidd no 
longer nmrvel at Si^^alahad's saintly qi;esl for the* Holy Grail, nor he 

• introduced lo the dangeis of Ffitlei'^s jllvin Kanipf nor read (lie Inell if liioiis 
poelry of Johji Miiton and Jiilni' l)onn<\ Unhappily. RohinHjood would 
ht' forced l(» fonig*! withoul Friar Tuck and Shakespeare wouK] have to 
delctf' Shylock from Tltt' hjerchan! of ]*cnice. Is this to !>e t})e>ktj^ of 
our law? ' Our Constitulloii does not comniand ignorance'; on the con- - 

/rary, it assurtjs* llie people that ilie stale may not relejral'e the;n lo such 
a slalMs and guarantees to all the ])n*cious utid unfettered freedom of |)ur- ■ 
sinng-one's o\vn .inteirecUial pleasures in one's own* personal way.^^^^ 

I'^ven nn)re io ihe poiniJ'ilie conri observed tbal ihe jndgcs arc 
noi io be ihe experis in what subject niatier is offered in (he schools. 
Citing" jiislic_e Brennan*s adnionishnuuit in Schemppy^^^ the court 
eonierided ihai ciirrieulnm dcterrninalion should be entrnsted to 
the experienced scduxji offini^ils of the nation's pnbiic schools and 
not io the judges* . The appellate conri severely admonished the 
lower trial court for imposing its jiidgmeni of "right." and **maral" 
ovxu* thai of the school authorities. vSncli actionjDy a court w^as for- 
bidden by the state consiitniinn and a matter for the dawfullv 
elcc/ed school board to determine. The appellate court concluded 
that the jujHcial censor was persona non grata in the formation lof 
public educaHon ciirricuhim pohci'es* f ■ ^ 

Obviously, parental intervention dbe§ not ahvays promote greater 
froedom and choice forVstudents. In n\any instances, sucli iTiter- 
vention may anioitn/ to ah attempt to restrict knondcdge and limj^ 
''cdueationat prerogaiivtC ^ Similarly, a court, unless it exercises . suf- * 



itsTodtl v..Roclicsic'r Community Scliools, ^11 Mich. App. 320, 200 N.W. 2d 90 (1972), 
i2"»A|jington Townsh. . v. Schonipp, 374-U.S. at 300, 83 S. Ct. at 161-2 (1963). 



I fjcicnl restraini, c-onld find il.^c'lf saiic/iouiiig' rcslricljoii rallici* llian 
' protecting freedom. 

The .sCliool. ill lliis conlexl.'i.sXiin arm of ilie .slale.^-^ Ii is a crea- 
ture. ol* llie legislaiurt' over wliic'ji the le^islahire lins eomplele C()n- 
Irol. I'lie aclual eonlrol of pulvlie .^jchnols is vcslud ii] llu* school 
l)()ar(I. whicji is required . by llie leii'islalure lo coiiduci 'Ihe school 
in Ihe hesi inlerest-of Ihe pupils. The (h.'ie1*miiialioii of suhjecl 
mailer and I'c^tpiired Icachiiii:" force aVe solely•^viihiIl Ihe c'iscrO'lion 
of the l)oard.^~^ . . 

TIk^ lihtM'al viewsjoward sex iu .American society, couj^l.ed wLlh 
a growin*'* couccrii ahoul populaliou <;r()\N'lh. have had an impact 
on fhe (uirrif?:nhim in inosi .of Ihe luilion's schools. Sex echicalion 
classes have hursl. inio ihe cui'ricnhnn of nrany sc1h)o1 dislricls. 
slarlling parents who were riol (,]uile ready for Iheir presence. The 
resull has. been several precedenis rL-^ardin^' Ihe schooFs j)()wer 
over curriculum (h*veh)puienl as opposed Ho perceived parenlal in- 
terest. 

In one of Ihese cases, which uliimalcly reached 'the Uniled^States 
v'onri of Appeals for Ihe Kourih Circuil. parenis sought to enjoin 
Ihe .Maryland Slale Board of iMlucalion from implemenliug' a by- 
law nudvin^' locai luthoo! syslcMUs provide. i\i bolh elenicniary and 
secondary levels, a comprehensive program of J'amily life and sex 
slndy.^-'' The plainliffs alleged thai Ihe bylaw, if implemented by. 
Ihe slate board, would violate Ihcir righls under Ihe T'irsI and I^our- 
leenlli Amendmenls. 1 he courl found lhal Ihc regnlalion was 
adopled by Ihe departnieni only a Tier' a si udy of tlie problem of 
pregiuinl sludenis in the public schools; Eveii by vie^ving' Ihe 
plaintiffs* objeclions in Iheir most lavorable light. Ihc conri Avas 
unable to say lhal Ihe parents' complaint had merit. 

The Hawaii Supreme Court made a similar decision in liii^^ation 
involving' a film.^-' In Iliis inslance. the pai'culs soughl to enjoin 
Ihe Stale Board of lulucalion from conlinning* a film series. **Time 
ol \our JJfe." 1 his film was pari of a newly adopted curriculum 
on., family life and sex education, designed for fifth and sixlh 
graders. 1 he program was nol compulsory and .sludeiils could be 
excused from il on recpiest, bul Ihc plaintiffs claimed the new 



i^nSluriiis V. County (.f Allc^^an, 3'I3 Midi. 209. 72 N.W. 2(1 56 <1955). 

1--KclJy V. Dirkson Coniily Scliool DistricL 61 Lack. Jur. 13 (1962). 
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gnun violated ])cjtli 'lieir riglil {)f privacy and^ llicir fVccdorn of ic- 
ligion, ^ . ' • 

' In coFisidcring iliesc nuiHcr.s. ihc (joiiri cited Unilecl Stales Sn- 
].)rcFrie C'oiirl prccodcMits]-*' c.stahlisliiMg lliai Ihc state could nol 
"coriirac:i iJie •.spcclriiin of availahle knowledge.*' Mere, the coiiri; 
siaied. the parenis were seeking io do precisely ihc same thing. The 
coui-i nlliinaieiy rided agninsi the pare*rils, rejecliiig ihe claims tliat 
' . iheir'^religioiis Ireetjoni or righi of privacy had been violated. The* 
court was greallv inJ'hiencecl hy Ihe ' excusar' Tealure of lhc "])ro- 
gi'uni. Til delivering the Tina! opinion, ihe co\iri poinled (Hii'scveral 
'^'tinies ihai Ihe child had Ihe oj)ti()n of <YlTen'ding or going elsewhere. 
Although i here is no in^ilicalion ihai Ihc ^i^t^cusal" fe'aiui'e was Ihc 
nilio decidendi, tlie couil niighl have leaned the other way if ilie 
child lia'd liot had i\'n option. ' ^ \ 

If "perrnissihilily" was an jniportanl consideraiion lo Ihis court 
in approving the school board's .power lo continue use of sex edu- 
cational n\aterial. the slmie was npi true in a later Conneciiput 
case,^*-'' Here again parenis sought lo i'csirain llie state board from, 
aiilhori'/ing the Icjacliing ()f family life and 'sex educaiiori, claiming' 
that such insiruelion. violaied Ihe studenis* riglits to ecpial prolcc- 
tioii cind due prf)C(*s.s undei.i ihe Fourteeiiih Amendment and 
abridged ihc .students' religious Freedom under the First .^me^nd- 
jneni. AViih regard lo the l^'ourleenlh Amcndnienl, Ihe court found-* 
-lhat .since aiiendance i?i the C(>nrses was compulsory for all public 
school siudenis wnlliout discrimination, the course was langht to 
■all pupils without discriminklion. 

. The plaiFdiff.s,' based Iheir religious objection on Ihe fact that 
their church.-. Ihc Calholic Church, recpiired ihcm (o leacli sex edn-' 
. caiion in the iiome.' The court said, however, lluit ihe ]:)arenls had 
ho exclusive right lo tccich sexual matters in ihe home and proliibil: 
its ieaehing in ihc pnbLiG-s'ch()ols. Tn addition, ihe court observed, 
(hat Ihe compulsory nahirc of the progi'am did not render the par- 
ents* clainis valid because, under the compulsory attendance hnvs, 
]Kirenls luul altcrJiativ to sending Iheir children io ihc public 
schools. . , ' 

Summarizing the issue in favor of ilie board of edncatipn, Uic. 
court said: ' 

This case primarily questions the yv^]\[ of parents to regulate the .educa- 
tion of their children ia public schools as tlie parents' religious beliefs 
dictate, as against the justiiication of the state for regulating piibli{i educa- 

■ i25Jsroycr V. Nebraska: 262 U.S. 390, ^13 S. Ct. 625 (1923); Pierce, supra note 61. 
^i-'«Ilopkins V, liauulcn Board of lildiicution, 29 Conn. Supp. 397, 289 t\, 2il 9H (1971). 
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tion in a manner \vhich might in. some respects conflict with tliose hcliefs. 
To porniil sucli inlorforonce in Llie ])ul)lic scliool systeni l)y parvnt- imcler 
..the circLirnslances of f!i is case could, unjustifiably, only lend to rerui'T a 
wcll-icgiilaled public school system vulnerable to fragmentation wlicn- 
ever sincciT, conscicj3U'oiis- religions confiicf it; claiined.^^' 

Parents have also confesicci ilic powerof the school hoard lo es- 
tablish a nongraded school prograni. Parcnls ii^ Michigan challenged 
(he aiiilioriiy of Ihe I.ansing, School Board- h) eslablish ungraded 
schools on Ihe assnniplion ihat a statuic rccjuiring boards (o/'cs- 
labli.';}! and carry on such" grades, scliools, and deparimctits as it 
; shall deem 'necessary" liriiiled ihe hoarcl to a system of graded cdn- ' 
^ . caticjiiJ-'^ The C(nir( held Ihat iliis grant n\' discrefionary authorily 
did. not limit the hoard's anihorily. in the absence of a Jjhowing of 
abuse of discretion. 

The coifrls'-have generally supported ilie school boards when ihcy 
• have expanded ^4he school program or infroduced innovalivc cnr- 
rjcuia. Tlins far, llie coiirls have unanimously agreed thai the 
sch()ol has Ihe pbwer-to r.eguhile and develop curricuhnn for ihe 
wxdi-being' of the stndcnls. \These cases also esiablished . thai not 
all parental disconient' is aimed at-^broadening student knowledge 
and choice, fn many ihs(ances, paren(s scek\i() restrict Or 'con- 
ircict ihe sj)ectruni (if knowkidge." As a resiilt, the courts ^sMll tend 
to Aveigli such grievances very carefully, even Avhen a parent feels 
. that a eonstituti(Jiial right js being offended. 

Such judicial support has also been expressed in a reverse siln- 
alion where tlie school hoard seeks to reduce .the .leng'ih. of tlie 
.school'day^ Ihercby rc^?tricting the educaiional prograJiV.^^^fhis situ- 
ation arose, in hivonin, Michig;an. For lack of funds. Ihe school 
board decided to hold one-haU' sessions and to teach certain sub- 
jccls on u compressed schedule. 'die Supreine Gtturl of Michigan 
(lecided that in ihe al)sence of stale board regulaiions iinliiing local 
.scliool board autliority in this areaf the reduction in ilie school pro- 
Jjrani ^s'a's valid. ^ 

Althongli tlie conicnt of. the school program itself is' aui area of 
concern fo parents, an even more cUrect concern is ihe phicement 
of thejr childrcJi. . Mncli" of ihe diiigation bet\\reen parent and scliool 
ha's arisen ^during the child's first years of schocding. ■ Tt is at tliis 
level t^hat the parent and the child are c\xp.eriencing Ihe not-so- 



p. 924. * ' 
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inii(|uc' cxpericiice of removing- (lie child from the homo i\u(\ plac- 
irij;' him in the hiirids (iT si rniigors at school. 

li is iniercsliii^' (o iiolc (hai several ol' lht\so cases eiiunicile froai 
llie siale of New York. If is a mailer ol speciilalioii whether iliis 
results ("rom \e>v York parents heiiifi' hiore cantankerous, the school 
H system heinfi: nH)re abrasive, or just a naiural icntlency on the part 
of residents oC that state to settle their ariiiiments in court, 

111 one such New \<u'k State case, a mother petilioned the court 
. ' For an order directlnjz' th.e hoard n\' education^ to admit her son to 
(he first ^tade.^-''* Previously, ilie bo)' had establislied (|uiie n vcp- 
niaiion as a "discipliiuiry prol)lem.'' 1 lie school had demoted the 
boy Jrbm the I irst jii-ade back to kin(ler<i,'arten. an action tlie parent 
nuiintaiued was arbitrary. capricii)us. unreasonable, and in yiola- 
tion of (he l^'ourieenth Amendment aufl the New York Constitution. 
Ihe b{)ar(l defended itself by maintainififi' the school principal had 
made ^n "educali(uial decisinir' based on the boy's inability to ]jer- 
lorni lirst-^'rade work, his test results, and liis lack <d' self-control. 
The petitioner was unable to rebut ihe test results. The court Held 
tluit Ihe placement of the ^chihl >vas within tlie school's aiitlioriiv 
''io provide rules and I'Cgu I'aticins for promotion from grade to 
grade, based not on a^ie but on trainin^^ kiu)wle(lge and ability. ^'^^ 

In a similar New York Slate decision, the parents of a five-year- 
old chihl .sought to compel the 'school board to accept the child into 
ihe first grade.^-^*^ According to New York lavyVa five-year-old is 
entitled to attend public sc1uk)Is, and the bxjy's^parents claimed that 
kindergarten ^^:as not thc'.pubhc schools.^ The court disagreed witli 
the paVenL arguing* that when a kindergarten is-'established it be- 
comes, a pari of the p.ublic .school system.j Since the boy was al- ' 

- !*eady^in public schooL the court maintained, the parents -had no 

- right lo'insist that the boy be admitted t6 a particular grade or <:7c7.s*.s 
in public school. . 

T>i,.a case with a .slightJy different twist, a boy attended a private 
kiiulergarten that had not been regislered with ihe state depart- 
ttieni of educafinn.^'^'^ On entering the public school, tlie child was 
placed back in kintlcrgarfen. Me was not permitted to jTirocced to 
the lirst grade until he had been tested to dctcrnrine if the priVatc 



i:5"Pitlmaii v. Board of Education of Glrn Covl-, 56 Misc. 2(1 51, 28"^ N.Y.S. 2d 551 
(1967). 
iinW. 

i^J2Isqniih V. Levin. 285 Afip. Div. 8.^3. 137 N.Y.S. 2<1 497 (1955^ 

1 '••'ISilvcrherg v. Board of l*Mucation of Union Free School DistricI, 60 Misc. 2(1 701, 
303 KY^S. 2d 816 (1969). ' 

^. —49 — 



st'lino] kij)(lfrg'in'icn was siibslnniiolly eqiiivalciil io Jhe pul:>lic 
school kinderg-firicii. ■ In clciiyiiig llio pareiils' pciiliou i.d Torce llic 
c'liiirr.s cfiiry inio fhe f ii'sl .gTarle, t he coiirf said lhat il can only de- 
icMMiiine wheihcr a board ads arhilrai'ily. ,('aj)riciously. or unreas- 
onably and cannoi suhsliiuic its judginenl lor educalioiial decis- 
ions lhai hrva a ra(ionaN)a.so. . ' 

Placen)cni (>r a piipilon ihe basis of fcsi .scores or achicvenieiii is' 
obviously coi^siclered raiional l)y ilic couris, l)ut wluil aboul. arl)!- 
irar.y afi'e res1i*icfions once the child is pro^'ressing lhi'ouj;-li school? 
Hucli resiriciions ntay lie especially (|ueslioiuible where Ihe cliild is 
acacleuiically qualilied'To prog'rcss lhro^uj:^*lr ilie ph»i^rum.^"** . 

'l liis issue was brought lo Ihe cffl'enlion of ilic cou'i'ls in Bronx 
C-oiiniy, New York/ Hero a Fatlrcr C()nle.sied a snininiuin-age rule 
(11.3 years) iluii preveniejd Ins son, from being a^cdelcralecl from llie 
sixih grade inio a Junior high S|Wcia! progress class, Tlie lioard 
predicaled iis dcjual-solely on llic ground ihai ilic boy was not old 
enough, ihoiigh it reiub'ly C()ncedcd thai Ihe kayJ-was academically 
well ([jUalified. The hoard insisied Ihc '^njxh no'rnii;" Avere-n'ol ar- 
bilrary and were raiional because t.hcy allowed younger siudcnis 
io develop emotionally, socially,/ and ]:)hysiologically. 

'riic. court fcuind jbai such i'aiu:)nalc was ncit based on wdiim or 
ca{)rice biii or^. year.s' of siudy derivcfl from day-io-day dealings 
Avilh chihiren." In JusiiCying ihe board's age Mrniiaiion; tlic court 
frierl its; educaiioii anmu^^: 

Cfrluinly, ihe court may iiot hold as arhiLvary or capricious flic rcspou- 
denl's deLerjniiKiliou LluiL chronologically del or mi nod physical, social and 
cniolional inalLUily aro yilul and pro]>or-Si;acLaVs to I)g considered in llie 
• development and educaWon of a child.' To- ihrusL a youngsler iulo an 
enviroinnenl wdicre all jiis classmales are older may well result in the 
consecpient impairmcnl jof die neccksary social ^integration o[ ihe child- 
Avilh his classnuitcs.^'^^* 

. All iliesc "precedents indicaic that tlic courts, 'ihough sympathetic 
wiih. (he iiit^niioiis of the par:eni, generally defer to authorized and 
(rained i educational cxperi's in jnAiiers of scho(')l policy esiablish- 
nicni. in rcccn( years, however, /here has been a grcaler tendency 
])y the courts to delve deeper into Ihe justifj^?ation and raiionale 
supporiing- educaiional policy. School anil>()1^iti'cs7HborelV 
be well, advised to dociimeni decisions wiih solid ediTctiiional ra- 
tionale.; 

The collective judgment of the school liol(ls\siibsianlial influence 



i.'MAci;<irman v. Rubin, 35 Misc. 2cl707, 23TN.Y.S. 2d 11^ (19621. 
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with the courts. Courts, iliercforc, liesiiaic io , sirlj>slil.iiie their 
kiuns'ledgc of children for tliai of ediicniors. Forli'Viaiely, it. is 
usually i>ossible for the judge to be more objective than ihe child's 
parents to^\^^rd ihe evaluation and treatnieni of Hie child. This 
places the jii'dge in the position of. Ihe ethicaiorv irying (o fonnulaie 
a rule thai will be objective in iis a[)plication io all cbildr^in. 

Judicial Limilaiious on School Power 

. Altbougb the scliool lias generally i^rcLvailecb" in curricnluni and 
placement dispules wiili parcnis, ihe school's power is by no niCahs 
absolnie. Where legiiiniaie eonsiiiuiioaal concerns are present, llie 
coiirls siand ready io iiivali(la(cv the offencliiig ^rcgulaiions, jxu'tie- 
iijarly if Ihe aciion of ihe school iends to coniract rather lhan ex- 
pand knowledge. Such judicial E.vicrvciiii{ni is not iinconinion and 
lias been dQuumstrated in several notable United Staics Supreme 
Court cases. 

Tn Meyer V, Slnle:of Nehroska,^'^^' ihe Court ruled fliai legislative 
deierniinatioii of cdiictif.ional maiters was subject to supervision by 
the courts. Nebraska had atiempied io coniract available knowl- 
edge by forl)idding the teaching of ftu'i^ign languages hi public and 
private schools before thtv eighth grade. The Court rejected, (he 
ratbor elusive notion that ihe slale, in iliO exercise of iis fiolice' 
power, was protecting ilic cluld's healih by limiiing his mental ac- 
tivities, 

Cnrriculum conicnf was also iliti issue in a more recent Snprcmc 
Court, ease ^^dlc^e (lie old Scopes "monkey la^v" controversy Avas 
resurrected.^'^" As in A/ eyer, this action was bronglit by a teacher 
who AN^as subjected io criminal proseculion for teaching Darwin's 
theory of evolution. In liolding ihe law nnconstitirfTcihal. the. Court* 
convmcnted ihat judicial interference in the opcrafion of pnblie 
schools requires Care and restraint. Furtlierniore, ^the Sii^|n'cme 
Court said the courts shonlchnot inlervcne in conflicts that arise in 
the daily -operation of ihe schools, .so long as thcjconf licis do not 
involve basic conslitutional values. On the ofix^i';.. hand, neither 
would the Court "ioleraie laws wln'ch cast a pall of orthodoxy over, 
the dassroom."^^^ ■ . • 

^Technically, tlic basic constitutional value involved was freedom 
of religioi], but the entire tone of the aniicvolution statute was to 

y J /' ■ ■ 

' . ' > ' .' ■ ■ •. ■ 

iSfiMcyer, supra ^no\e 125. 

i3"Eppcrson v. Arkansas, 393 U.S. 99, 89 S. Ct. 266 (1968)./ 
'i3i^Kuyishian v. Board of Regents, 385' U.S. 589, 87 S. Ci, 675 (1967). 



■ Hmil or rcslricl (h^ knowleclge available to children. This resuli, 
us pointed out, iisually engender jndicial snspicion.^-*-^ 

The Cpur! delivered a vsiniihir opinion in SiL'^ezif v. New TI amp- 
: shire:^^^ ' i ■ ■ • 

' Scholarship .cannot flou'rish in an atmosphere l^of suspicion apd distrust. 
Teachers nnti students must always^ remain free to inquire, to study and <. 
to evahuilc . , . [The. state cannol'l ehill that free phny of the spirit which. 

\; all teachers ought especially to cultivate and pracliec^'^^ 

■ ■ ' \ . ■ 

These cases firmly eslablisli ilic precedent for judicial intcrven- 

fion in education niiillers where constitutional righis and freedoms 
• are ;af Issue. Sever|il odicr Supreme Couri decisions have also es- 

•tabli.shcd tliai. the state cannot compel students to perforin riiiials 
' ihat violate tlieir freedom of religion. ^ All these prcGedcnts com- 

bine tojimit state scliool power. in favor of iridiviclual freedom of 

clioice. . . . 
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1 ■ , Similar limitafioTts on school power have also b^cn rendered in 
X the absence of denial of cons(ituUonal rigJit."^ Tn Ncw^ York, for ex- 
ample, a children's court would not allow total reliance on a readi- 
ness test that 'was the scliooVti justification for placing a seven^ 
year-o|d ])aek iu kindergarten. The coiirt refused to fijid Hie par-i 
ent nejjlectful under the compulsory attcmlaiiceslaw when he re- 
fu.sed (o send Uie child (o school if -he had to attend kindergarten. 
The parent W'as willing (o scud the child, to thc~Tars*?"gradc ^\dicu 
the school decided io place him ■Ij.iere. The court pointed out that, 
iJiough it eoiijdjiot require {lie scho(jl to place. tlie cliild in the first 
grade, iil wtnild npt declare child neglect by the parent, either. ' • 

'I he authority of a. parenl ^io MTifiu'eiiee or alter a school's decision 
on plcicementor subjecf nuitter seleclion is not a recent phenom- 
enonJ '"^ In. fad, some of the most revealing cases in this area M^ere 
litigated chiriiig Ibc early development of the public Bchool system. ^ 
.ManyoT these early decisions indicate tliat parental choice today 
, .'iuay notobe jis great, as it Avas a Fc\v yeaPs ago, . On ^the other hfmd, . 
it, is more likely that the school, with its \uodern' educational meth- 
ods and niafcrials, w^'ll be able to idcniify.. and accommodate the 
student's inVlivicUial needs thian will tlieparerit 

: ^ . ■ ^ , / .. ' ■ ^ ' 

1-'^^ Epperson, supra note 137. , • 

• i-toSweezy v. New Mampsliirc, 354 U.S. 234, 77 S.' Ct. ]203 (1957). 
I'iiWieman v. Updegraff, 344" U.S. 183. 73 S. Ct. 215 (1^52),, 
• i iiiMcCollnm v. Board- of Educaljon, 333 U.S. 203. CB S. Cu 461 (1948) ;.Engel v! Vitale, 
"370 U.S. 421, 82 S. Ct. 1261 (1962); Ahington To^vnsliip v. Schempp, m U.S. 203, 83^ 
■ S. Ct. 1560 (1963); 'West Virgmia State Board of Ediicalion v. BaincPtt?^ 319 U.S. 

63 S. Cl. 1178.(1943). , - / 

^ i-iai-Iarold H. Punke, "Parental Cliot?es in Education," The Alabama Laivye 
-18. 
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Ill c)ii 1874 Wisuciris-iri cascj ^"^ i lic.C()url clcclarccl unreasonable llic 
assuin|)li()n-.tliai. a scholar should or could study .all Ihe hranclics of 
knoNvlcd-gc taught by a schooL The court, lei t some cli.screi ion tniist 
l)e reserved lor parenitd choice as:. the studies the' studeni ^vould^ 
pursue. As it) choosing ' the proper courses, the eon rl cuniended 
iliat "I Whe [Kirenl is quiie as likely to make a Nvise and judicious 
selection as the teacher/' The co'urt denied tliai allowinji iDarental 
selcciion "Nvould disrupt Ihe educational processes, asserting, instead. 

The rights ot* one jjiipil musl he so oxercised, inidoublcdiy, as not lo pre- . 
jadicc the cqnal rights' of olficrs; biiL the parent has the riglit lo make a 
reasonable selcciion from the preseribed studies for his child to pursue,- 
hik] this caniiot possibly conflict with llie equal rights of other pupils. . . . 
, And how it- will resuh disasLrousiy Lo the proper discipline, efficiency, 
and well-being of the connnon scliools, to concedeHhis paramount right to 
the parent to niake a reasonable cho.ice from the stndies in- the preseribed 
course which his . eliild^ shall pursue, is a proposition we .cannot under- 
stand. 

If a siatnle prescrihW/ a minimum course of study, tlie student 
has IKtlc choice biii to take the course unless he has\3Qnie valid con- 
stilutional objection. The courts; are more likely tojntervenc when 
a student contests a local school requirement to take a specific 
course of instruction. « . 

» 

Rulisou concerns an 1865 Illinois straute that described a certain 
course of study to be taught in the dommon schools of Illinois but 
did not proIKbit electives 'in liigher branches of learning,^'*'^ 

Several years later, a girl refus^ed to lake Jiookkecping, a course 
rec| aired by the local school ]^rograni but beyond^ the state manda- 
tory progran). In a bit of cpiestionablc pedagogy, th,e i>ri^iii/npal c^:- 
pellcd the girl frojn school and forcibly ejected her frolh- thej:)iiild-- 
ing. Claiming she was not in good heaitji and ^^^asJ^ing- piaiio 
lessons "al'icr school hours -to\ become a. music.;teticl{e the parents 
argued that the total load of' lo(>okkeei:)ing and piano ia addition to 
o'ther subject matter ^vas too gi;eat. ^ 

The court upheld the local b()hi>as power, to require the state's 
mandalory courses but supported the parents' option as to other 
brancliek ( I he parents, according to the court, had the responsi- 
bility to pte]>'are children for the cluties. of later life. . Therefore, it 
should be within the ])arents' prerogatiyc to exercise ojitions beyond 
the statutory school progrant:^^^ 



- i-i-JMorrow V. Wood, .35 Wis. 59,jl7 Am. Rep. 471 (1874), 
, . i-inRiilison V. Posi, 79 III. 567 (1875). ■ 

i-ni5ee Stale cx rcL Shcibiey v. School Disirict, 31 Neb. 552 (1891). 



Similarly, ihaMollicr 1 lliiiois Ctusc, ilic court licld.lliai- every cliiKl 
ill leiuliiiy- high st-hool ctUilcl tiot he comjiellecl. io lake every course 
of sludy.*'' The hiw-wilhch-aws I'roni jhe pareiil ihe exercise, of 
j)tily lh<)se'|>areulal rights that would impair the efficiency of •the 
school, the court reasoiicch . , . : 

In many cases, a phijosophy prevails (hat 1he*])arent has the re- 
spoiisihility fcrt* i he chjhl's educyliou a*iul the slate siinjTily reinforces- 
(he parental prerogalivf. through eo.iupulsory attendance and jnini- 
inurn (•n.rriculuni laws/ Blackstone said thai the greaiest duty of 
parents tor (heir children is iliat of- giving iheni an education. 

Under coinni{)M law, education was not conipulsoi-y and the duty 
r)f the parent io provide an education was not compelled by the 
slate. 'riie theory was that the parent who did not educate his cliild 
would reap ihe ill effeds and'gri'ef of an uneducated offspi.'ing. 
Goinpuis^ry atlendanc.v lnws/()f c()iirse;-ackn()wledge that an illit- 
erate offspring has grievous effects not".oidy on the [iarent baton 
soOiety. as well. 

Aecording to .some courts^ compulsory attendance laws, .liowever, 
did ri()t*remove ili^ parental responsibility or riglrt of'clioice to select 
a course of study for the child. This attitude was demonstrated 
by an Oklalunna court that ruled, in -1909, fhar scliool authorities 
of the" state had the power to classify and g'rade sch'olars; to pre- 
.scril)e c(Hirses and textliooks. to J'ec|uire prompt -attendance and de- 
portment, and to recpiire diligence in study. The sciiool did not have 
the power, however, tu deny the parent a rcasonabfc selection of a 
course (d' study.. According lo the court, ''The parent, how^cverj luis 
a right io make a reasonable selection from the prescribed course 
of study for his child- to pursue- and this selection must be respected 
by the.scJiool an thcn'ities, as the right of the parent in that regard 
is supciuor (.(J- that of the scliool officers and the leacliers."^ 

1 lie ptirental authority to .select a course cjf study is held in high 
esteem ])y the courts. In one'casei in the absence of parental rc- 
qikcst for a-cour.se, change, the coui't held for the school, irere a 
boy sought exemption from an Engli.sli re(|uiremcni: to w^rite a con\- 
position but failed to have his father* recpiest'^in . exception; The 
coiirt said. *'iflf the father . . . liad recpiesfed the. teacher not to rc- 
quir'e the plaintiff to write compositions, lie would' liavc been ex- 
cused tberefrom."^''^ 

i-J'i'TrustccB.or Sclibol v!-People, 87'lil.'303, 29 Am. 'Rep. 55 (1877). 
I'^Scliool Board Disl. No. 18, Garvii) Counly v. 'I'honipSoii, 24 Okla. 103 P/ 578 
(1909). ' ' 

. i-ti»Guernsey v. Piiman, '32 Vt. 224, 76 Am. Rep. 171 (1859). 



Altlioiigli tliesc cases are j'athcM* old, tlieir -philnsopliical base 

hears a striking resemblance to fluii ref'loclecl ])y Meijt>r'^''''^ in 19*25 

am] :Yoder^''\ hi 1972, 
• 

In Meyer, ilie Supreme Court said. ''Tlic child is nof ilie mere 
creature of the slate: (hose who mirlnrc him and direct In's destiny 
liave llie right, coupled with ilic liigli dufy, to recognize and pre- 
pare liini for additional obh'galions.*' 

In Yoder, tbongli in (Viciuii^ ilic couri affirmed Ibe power^'of the 
parent as tlie primary autlipriiy concerning ilie^. educaiioiial well- 
being of "ilie chilchpThat the history and culture of western civih 
ization reflect a strong tradition of paniutal concern for (he nnrlure 
and upbringing ofj their chikh'cn is now established beyond debate 
as an enduring Ahierican tradition.^' 

■ . i ' ■ '. .. 

.SUMMARY 

Several inip()rf;ant elements may be ideniificd in .the cases on par- 
ental chAicc o\i student placcnicnt, assignment, and <jurriciriiim. 
First, jn the absence of a pervasive consiitulioiial question (such as 
religion or racc)r the school's iK)w^cr to compel afiendancc, assign 
]')upils, and reqnire.a niininuim educalionar prngi't^^^^^ superior to 
the parenta^ prerogative. • 

It is .clear tliat the conlroUing factor. in many c^ses is not the . is- 
sue of school po^m' versus parental power but , is a cjucstion of the 
freedom /to provide an nnlimiied source of knowledge. Neitlicr 
schdoVnor parent can ''contractr^ijhe s|)eclruTn of available knowl- 
edge," Tf either scliool or parent tries to do so, the courts will re- 
ject the attempt, Tliis*-is iuie parlicularly^^Asdien parenls'seck to 
restrict the knowledge available af/ chihi^en and do not limit 
their censorship to ihbir own ckildrerf.^'^.. ) . ' " 

- The weight of recent auihority indicates jhi/t tlie school will pre- 
iVail when parents contest pupil . tf<lsignmCTif\ The predominant 
theme here is '^reasonableness/* and -it is evident ^thal the co\irts 
will seek a i^vlionalc from Ihc schools io support tlieir decisions. 
Uses of achievement scores, grades, psychological examinations, 
and age criteria for pupil placement. have all been upheld as valid 
reasons for justifying the school's decision. 

Courts today also tend to recognize experienced and duly trained. 

i50Mc3'er, supra note 125. ' ° , 

isiYoder, supra note 14. 
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educniors as qualified to make educational dccisioii?^. T^Tevcrihelcss, 
the judges, while'eniplialicalty nminiaining they ai:c n'ofyiualified 
as teachers, Avill at tfmes iniervene and substitute their judgment 
for tliat of the cdiicatoiv Jri fciirness to tlic judiciary, tliere is 
usually at least a question ofequity or reasonableness, if not of a 
legiiiinate. constitutional issue, involved in most <if these cases. 

Limitations' on school jiower may derive from the Constitution « 
but inanifesi theniselves in the vague surroundings' of parental^ 
riglits and |Towors to coiiiro] their children. Tn many instances, ihe 
conrls have.held thai ii is noi the Conslilulipn. but the historical 
and common-law traditioii and, in some cases, an almost religious 
ratiqnale that support parcrilal autliority io regidafe the cliild's 
education. .For example. "Wliilc municipal laws toolTcarc"^ io en- 
force tliese duties [])arenial clHtics]. yet it was presumed that the 
natural love-and affection implaiilcd by propdence in the, breast, 
of* every parent had done so more efTcelively than any law."^"*^ 

Parental powcn then, can he exercised ahovc the minimums es- 
tablished,, by the hiw. Parental judgment establishes tlie outer 
limits of the child's' education and is the primary determinant of 
diiKiction. wliije the states inandates the level io be attain'cd and 
serves as the primary enforcer. UJs the state, through the school, 
that guariintccs to society tluit the child will have a niininnnn edu- 
c^a,tional opportunity, regardless of ihe a.spiratfous of the parent. . 



l52Qarvjiij suprf note 148. j 
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TABLE A-L ENROLLMENT IN GRADES' 9-12 IN PUBLIC AND ■ NONpIiRLIC 
SCHOOLS COMPARED WITH POPULATION i4-17 YEARS OF AGE: 
• UNITED STATES, 1889-90 TO FALL 1970 



Bnrollmenl, grades 9-12 aiid 
postgraduatcl 



School 
Year 



All 
Schools 



Schools 



^ Nonpublic 
Schools 



Population ■ 
1'1'17 years 
of age2 



, Total ^ 
number' 
enrolled 
per 100 

■ '14-17 
ycqrs of 



1 


. 2 


3 


4 


5 


6 


1BK9.90 


359,949 


:i202,963 


^594,931 , 


5,354,653 


6.7 


■1B99.1900 


699.403 ^ 


. 3519.251 


-110,797 


6,152,231 


. 11.4 


1909-10 


1,115,398 


.-;I9J5,061 


■U17.400 


' 7,220,298 


15.4 


E 91 9-20 


2,500.176 


:t2,200.o89 


. -'{213,920 


7,735,841 


32.3 


im-'M) 


4,804,255' 


■J54-,399,422 


^341. 158 


9.341,221 


.51.4 


1939-4^) 


7,123,009 


6.635,337 


487,672 


9,720,419 


73.3 


1 9-11 -.12 " 


6.933,265 


6,420.544 , 


512.721 


^^9,749,000 


71.1 




fi. 030,6 17 


5,584,656 


445.961 


■'9,449.000 


63.8 


1915-16 . 


- 6.237.133 


5.664.528 ' 


572,605 


''9,056,000 


68.9 


1917-^m 


. 6,305,]6H ■ 


5;675.937' - 


629,231 


■'8,841,000 


71.3 


19.19-50 


6,453,009 


5.757.810 


695.199' 


8,404,768 ■ 


76.8 


1951.52 . 


6.596,351 


5,917.384 


678,967 ' 


^8,516,000 


• 77.5 


1953-54 . 


7,108,973- 


6.330,565 


778,408 


n8,86l,000 


80.2 


1955-50 


7.774,975 


6:917.790 : 


857.185 


^•9,207,000 


84.4 


I957-5H , 


«.H69,186 


7,905.469 


0fi3.717 


^nO.139,000 . 


87.5 


1959-60 


9,599,810 


8,531.454 


l;0(i8:356 


11.154,879 


86.1 


1961-62 


10.768,972. 


9,616.755 ■ 


'1,152,217 


5'a2,006,000" 


89.7 


l-a!l 1963 


12;255.496' 


10.935,536 


- 1.319,960 ' 


■ '•13,499.000 


90.8 


Fall 1965 


13.020.823 


ll.657,80a 


J. 363,015' 


'^4, 104.000 


92.3 


Fall 1969 


• 14.518.301 ■ ' 


13.084.301 


■ 434.000 


-'•I5,4(i0.0a0 


. 93.9 


Fall 1970- 


14.840.000 


J 3.400.000 


1.440.000 


''15,816,000 


93.8 



jUnli.s* ollu:rvvise indicaleri, inclndes fMirollmcnl in suhcollpglalo dcparlmcnts of insli- 
fulions (If higher ■•f'ducatiou and in rei^iilcnlial sl4u)o1s for exceptional children. Begin- - 
ninj; in fl949-50. al?o inehides federal ?cii»f)ls.> ' . 

-IncUules all per?oiis residing; in the United Slates, l)ui exclndes Armed Forces overseas." 
Dala shown are aclnul fiyiires, froni the decennial censuses of population tinless otherwise 
inilicaled. . * 

'^Excludcs^enrolhiient ill ^^uhcollegiale deparlinants of inslUulions of higher education 
-^and in. residential schools for exceptional children. - 
■ 'Data for.. 1927-28. . " . . ^ 

^'Estimated hy the Bureau of the. Census as .of Jnly 1 preceding the opening of the 
scliool year. - . . - 

^'Estimated. . ' ' * . ^ ' 

''Preliminary dala. , ^ 

NOTE:' Beginning in 1959-60, incliulcs Alaska und fJawaii: 

SOURCE: U.S, Departmeni of llealllu Education, and/ Welfare, Of fice . of : Education. 

Bicnnwl Survey oj Eduvation in !hc Unitvd Stoics, chapters on Sfah'slical 
Sunnnary of Education; aiid unpublished data available in the office of Edu- 
cation. : , 

FROi\r:-U.S. Depart men t of LleaUli, Education, and /Wei fa re, Office of Ed u can on. Digest 
of Educational Statiistics, 197d Edition, p. 27,' taJjIe 31. 



TABLE A.2;- PRIMARY COMPULSORY wSCIIOOL ATTENDANCE STATUTii;: FIFTY 
STATES INCLUDING TliL DISTRICT OF COLUMBIA AiND PUI-RTO RICO, 1972 



-State " 

Alabama 
Alaska 

'Arizona , 0 
. 'Arkansas' 

California • ■ - " 
Colorado 
'"Connecticut 
Delaware 

DiistricL »>f Cylun'ibia 
Florida 
Georgia , 
Hawaw 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentueky- 
Louisiana 
Maine 
Maryland 
Massachusetts 
Micliigan 
Minnesota 
Mississippi 
Missouri 

Montana » 
Nebraska 

\Ncw IJ^arnfisliire : " 
^j■/;^v^s' Jersey 

"N e W. MCX ICO ^ . . : 

New York ! 
North Carolina 
North Dakota 
Ohio 

Oklahoma , , 
Oregon \^ 
Pcnrisylvauia 
Pnevlo Rico 
Rhode Island^ 
. South Carolina ' 
. South Dakota 
. Tennessee 
Texas 
Utah 

Vermont ". > 
Virginia 
Was^iinj^ton- ., 
. West Virginia 
Wiseonsin ' 
Wyoming 



Primary Statute 
Reference, 



Sccii^m 52-297 ■ ^ 
Section 14.30.010 ' ^ 
Secition 15-321 " , ' 
Sectjon 80-1502-1508 ■• . ' 
Sceliou 12101 
Section. 123-20-5 ■ . 
Section 10-184 

T.14, Section 2702 " ' ^ < 
- Sceliou 31-201 

Section 232.01 ' . 

Section 32-2104- . \ 

Section 298-9 

Section 33-202 

122 Section 26-1 

Section 28-505 

.Section 299.1 ' 
. Section 72-1107 ' . ' ' 

Section 159.010 ^ • 

Section 17:221 ^ . 

T.20, Sceliou 911 ^ 

77 Section 92- 

76 Section 1 

Section 34(^.731 

■ .Section 'J 20.10 

Repealed by Laws* 1956, chapter 
^Section 167.031 
Section 75-6303 , 3 \ 
Section 79-201- -■ \ 
Section. 392.040 " 
Section 193.1 
Section 18A: 38-25 
Section 73-13-^ 
SeetioiK3205. (1) 
Section r^5;166 
Section 15-3^KJ-0i 
Section 3321. 
T.70, Seclion 1\3-10 
Sect ion- 339.010 
24 Stction I^IJ 
'r.l8, Section 80 
Seqtion 16-19-1 ^ 
Section' 21-757 
SDCL 13-27-1 
Section 49-17£8 
Section 21.032 

■ Section 53-24-1 
T.16, Section ?121 

* Section 22-275.1 / 
.,. RCW 28 A. 27.010 

Section 1847"! 

Section 118.15 

Section 21.148 
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tai3lk a-3. cominjlsoky scllooi. atti- nm^ance agk limits: fikty states 
\ . . inclui)Il\(; ti!k di^tkict ok coi.U-Mbia and pui-kto uico, 

SKLECTKI) Y1-:AKS KKO.M mi TO vm 



Sialic 


1887* 




'* 19:inJ 


lfJ59^ 


1965.1 


1972^ 






... 


i -10 


7-16 


7-16 


7-16 




* * ' , 




7 1 /; 


7 1/: 
/-If} 


7 1/; 
/-In 


7 \ /» 

/-JO 


Aij"i/.*^VtV- 
A^ki^t^^il^ 




o-i\) 


Q 1 fl 
i>-l() 


o«iO 


Q 1 /; 
o-lO 


o 1 /; 




u on 


7 


7 1 /; 


7 1/; 
7-10 


7 1 /; 
/•Jo 


Califot Ilia 


Jl 1 L 


, 7-15 


o-l() 


8-16 


8-16 


/: 1 o 
0«lo 


-( .iilfirudit - 




8-16 - 


(} 1 /; 


8-16 


7-16 


7 1 #; 
/-lO 




<i-10 


7 1 K 


7 1 A 


7 1 /; 

/-lo 


7 1/; 
/-lO 


/-Jv> 








7 17 


7 1/; 
7-10 


• 7-10 


/; 1 /; 
0-10 


( l)isiri('i iii C<>luiiil)ia 




O 1 ,1 
O-l'l- 


7 1/; 


7 1/; 
/-lO 


7 1/; 
/-lO 


7 1/; 
^-10 


i.'j i„ 
I* Hirrna 






7 1/; 
/-I 0 


7-16 


* 7 1/; 
/-lO 


7 1 /; 
/-lO 








O 1 ,1 


7-16 


7 1 /C 


7 1 /C 

7-lD 


Hawaii 




• 

6-1 0 


/III 


/; 1 /' 
0-10 


/" 1 /; 
0-10 


/; lo 
O^lo 


hlaliii 


oil 


8-18 


8-18 


7-16 


1 7 1/; 
7-10 


7 1 /; 
7-10 


111- • ' 

_ . IJJHIUJS. 


'7 14 


7 1/" 

(•lb 


7 1/; 


1 /; 
/-lO 


7 1/; 
/-lu 


/-lO 


liuiicUia 


- . . 


7 1/; 
£-10 


7 1 /; 


7 1/1 

/-io 


7 1/; 
/-iO 


7 1 A 


loWa 




{-la 


7 1 r» 


7 lA 


7 1 ^ 
/-lo . 


1 1 ft 
, /- 1 □ 


Kaunas 


O 1 1 


.8-15 


•J- 1 /; 


7 1/; 
/-Id 


7 1/; 
/- lO 


■■ 7 1 A 


KtMitucky 






7 1/; 
/•If) 


7 1/;' 
/-lO - 


7 1/; 


7 1/; 
/-Id 


Lmiisiaiui 




.8-16 


7 1 ,1 


7 1/; 
/-lO 


7 1/; 
/-lo 


7 1/; 
/-ID 


Maim? 


QIC 


7 1 C 


7 1 /I 
< -10 


7 1/; 
/-lO 


7 17 
/-I / 


7 17 
/•I / 


Alai'vlaiul - 




O 1 


< -10 


7 1 /; 

/-lO 


7 1/^ 
. -10 


/; 1 /; 
0-10 


Massachust'lls 


o-J 1 • 


7 1/; 
/-lu 


7 1/; 
• {-10 


7 1/; 
/-lO 


7 1/; 
/-lO 


f\ 1/; 
O'lO 


Mtrlii^an 


Q 1 ,1 






/; 1 /; 


/; 1 /; 


/; 1/; 


MttuR'sota r*' 


o-iu 


8-16 


' 0 1/; 
O'lO 


7 1/; 
/-iO 


7 1/; 
/'lO 


/-ID 








7 17 












o 1 /; 

O'lu 


7 1 /^ 
/-I 0 


7 1/; 
/-lO 


7 1/; 
/*lu 


/-la 


Ar^uitaua 


o-l 4 


8-J6 


o 1 /; 
o-lO 


7 1/; 
/-lO 


7 1/; 
7-10 


7 1/; 
/-lO 


\* .1 1... 


oil 


7 1 C 


7 1/; 
< -10 


7 1/; 
/•lO 


7 1/: 


7 1/; 
/-lO 


Nevada 


0 1/1 


o .1 /; 


7 1 O 


7 17 
/-I / 


7 17 

7-i / 


7 17 


New lUunpsliiro 


0-1 tl 


o 1 /; 

G-lO 


O T /t 

o-iO 


/" 1 /; 
0-10 


646 


/; 1 /; 
0-1 fJ 


iV(f\v Jersey 


/-Id 


7 1/1 


7 1 A. 


7-16 


/" 1 /; 
O'iO 


/; 1 /; 
0-10 


Nc«v Mexico 




7 1 ,1 


/; 1 7 

0; 1 / 


A 77 


1 7 • 

0-1 / 


/; 1 7 
0-1 / 


New \ <M'k 


1 1 

0-14 


8-16 


7 1/; 


7-16 


7 1/; 
/-JO 


■ -i /; 1 /; ■ 
--^ 0-JO 


Nnrtli (^an>liiui 




O 1 0 


7 1 1 

/-J 4 


7 1 /t 


7 1/; 
/-lO 


7 1/; 
/-lO 


va.-*k r"\..i- .«.. 
iNortii l/aKota 


J U- I I- 


8-15 


7 17 


7 1 /C- 

/-io 


7 1/; 
/-lO 


/-lO 


viino 


O 1 /I 

o-li) 


8*16 


/; 1 o 
O'lo 


/: 1 D 
0-18 


/: 1 o 
O-lo 


/; 1 Q 
O'lo 


Okfaliotua 




8-16 


^3 1 O 


7-18 


748 


7 10 


OreK<>'* 




n 1 c 


o 1 /; 
o-lO ^ 


7-18 


7 1 o 

/-Jo 


7 1 O 


1 *ei 1 M .s y h a f ri a 




O 1 /C 


o 1 /; 


O 1 
O-l 1 


O T 7 
0-1 / 


O 1 7 
O-l/ 


l*tiL*rlo Rico 




8-14 




O 1 4 

8-14 


o 1 /; 


O 1 ,1 

Oil 


Kuoue islanu - ■ 


' 7 1 r 


7 1 d 


7 1 f; 


746 


7 1/; 
/-lO 


7 l/'v 


'South (.^'ainlina 






8-14 . 






7 1/; 
/-lO 


Tennessee 




844 


8-17 


7-16 


7-16 


7-16 




8-16 


■ 7-17 


7-17 


74?^ 


747 


Texas. 






7-16- 


—746 


7-i: ' 


7-17 


Utah 




8-16 


8-18 


1 6-18 


6-lc? 


6-18 


Vermont 


a-ii 


8-16 


8-16 


7-16 


7-16 


746 


Vir<iinia 




8-12 


7-15 


7-16 ' 


746 


.16-17 


Wa.-hin'iion • 


. 848 


8-16 


8-16 


8-16 


846 


8-18 


We^^t Virriinia 




8-15 


7-16 


7-16 


7 16 


746 




i-ik 


- 7-16 


7-16 • 


7-16 - 


7-16 


1-U 


Wyiiminjj , 


7-16 


7-14 


746 


7-16 


747 


7-16 



ERIC 



1 August W. Siein!iin>er and Carl J. SokoLuvski. 5^//t' f.aic on Compitlsory Attendnncc 
. (Wa.sliin«:tun: U.S. Governnu'ut TViiUing OfficM*, 1965). Office of Etliicatirm Circiilar 

No. 793. 

•• -SOURCE: Analy.4s of statulcbi from individual state?, |. 
•Mf ftS^is adni^ted locally. ' . / 

NOTE: Where iliere i< no entry* a stale had no (MMnpuUnry attendance law for the year 
» rcpuvted. '\\\^ hnvs typically permit exen»i>tions for ehihlron within tlie aue ranges 
for several realms, suidi as conii»letion of eertain "iru'Ies't'ir, under certain con- 
ditions, employment. 



T-VBU-: A4 MINIMUM ANb MAXIMUM AGES FOR COMPULSORY AND 
'n-kMISSIvi< SCHOOL ATTKNDANCF.: kikty statks lncluding 
Till- DISTKICT OK COLLMIJLV AND PLLKTO lUQO; 1972 



Slate 



Com jni'Uory Allt?n(luncc 

Age Ranf;c 
Miiijintiui Maxirninn 



Alahama 
Auiska 
Arizona 
Arkansas 

Califo.niia ' 
•Colon-id a - 
C!onnccliciil 
D<"1 aware >■ 
Pislricl of Coliimhia 
Florida 
Geor«;ia 
f lawai? 
Idaho 

Illinois ' 

Indiana 

lo^'a' 

Kanj^as 

Kentucky . 
Loiii.siaiui ^ 
Maliio 
Maryland 
Ma^saoluisftt?, 
• -Michigan 
A[inn^;sola 

Missi^^sippi (5) 

Miftsonri 

Montana 

Nebraska 

Nevada 

Nt'W f lani|)?hire 
New Jersey 
New Mexieo 
New York 
North' Carolina 
Norlli Dakota 
Ohio 

Oklalionia 
Ore son 
Pennsylvania 
Puerto Rico 
Rhode L'^land 
South Carolina . - 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virjiinia^^^ 
AVashinjiton 
Wfst Vni^inia 
'Wisconsin 
Wyoming 



7 

• 7 
S 
7 
6 

17' 
7 

"6 

7 
7" 
7 ' 
6 
7" 
7 
iJ7 
7 

• 7 
'•'7 

7 
"6 
6 
6 
7 

1 
7 
7 
07 

6 
6 
6 
6 
<7 
S7 
6 
7 
7 

08 

7 
-7 

7 . 
107 

^7 
6 
7 
• 6 
8 
7 
7 
7 



(5) 



16 

16 

16 

16 

18 

16 

16 

16 

16 

16 

16 

18 

16 

16 

16 

16 

16 
. 16 

16 
ni7 
16 . 
16 
16 

16 

16 
16 
16 
17 
1216 
16 
17 

1316 

16 
16 
18 
18 
18 
17 
14 
16 
16 
16 

1116 
17 
18 

1516 
17 
18 
16 

1716 
16 



P\jrnrissive - Attendance 
Mininuim Age Max. A^e 



(5)- 



1 C/t 




f. 
0 


1 5i20 


1'^ 0 




r 

b 




Ion 




l.S() 


■ "101 






0 




6 


(5) 




(5) 


6 


2119 


6. - 


■ .(5) ■ . 


6 . 


■ 2221 




21 






195 


2221 


1S6 ■ 


(5) (21). 


tS6 


21 2:121 




(5) (21) 


1S6 


21 


5 


20 



(5)(18X 
1S5 

I ^ 
' I 6 

^ 6 

• iS5 

1S6 



(5) 
(5). 



(5) 
(5) 

(5) 



(5) 
(5) 



2121 

20 
21 
21 



5 

5. 


C5) 


2220 
2321 


6 


10, 


2221 


6 




21 


1^6 . 


(5) 




6 




2321 


IS6 




21 


1S6 




iii2l 






. 18 


186 






6 ^ 


2221 


5 


1!». 


,2318 


1S6 






6 




21 






1918 


6 




2218 


187- 




2220 


.86 




21 


1S6 ■ 




.21 


-184 




2 220 


KS6 


(5) 





iMi'Taiit chihlren are s^pecifically required to attend schools while tliey arc in session 
and shall attend sclinul in tlie district where the migrant child is receiving shelter and 
the necessities of life, 



\ ' ■ . /• 

•2Tlio cominil:rni^ attendance law applies to all niinors reHtliTi{: or domiciled ' in the 
statp- and also to^ all minors who make their hal)itat in tlie stale cM'>ntiniious4v for at least 
o nioi^ths. ' .... ■ ' ■ 

*H\o child or parent shall he excused from -the 'hiw on the ground thai the child's 'res i- 
(k'ncc is seasonabfe or that his parent is n resident of another Htale. 

•The- governor may suspend comjudsory altendance Uji to one year, in any parish or- - 
parishes, hi the event ol" disaster, Uinn}, disoidc^rr riot, violence, or aiiv other emer-ency 

"Cso\ specified in statutes. u >^ ■ " " " ^ j • 

-^'■•Indian chihiren aged 8.-20 who are. eligible for [uhni^sion in schools esiahli^he<l hv the 
l.'mtjMl States shall attend sucli scIu)oIs. ' 

'The Slate -compulsory attendance law shall not hip jn force in anv citv or r<uintv that 
has a stricter feature than the .slate law prescrihes. ^ ' ' 

"^Iiicliules childj-en on government bases. 

'^A migratory child of eompidsnry school age must allend scliool during the lime schools 
are in session in ihe iWMrici of liis temparary domicile. ^ 

I'^A child assigne.l to a i^cHool other than that nc^arest Iris horn,:, or on the basis of race 
or related factors, is exempt from the couipulsory 'at tendance statutes. 

pupii over 16 years of age may he excused with the consent of parent or guardian 
atul apr)roval of the school hoard if in the judgment of the principal a suitable work or " ' 
work study program is avail a hie. 

i^Evcry perj^on aged 16-21 wlio canirot road and speak l-ngli^^li understandinulv shall 
unless excused attend an evening or .special (hiy school, if one is available in the JiMrtct 
where 'he; resides or is employed, he lias completed the minimniji course (.f ^Indies / 

.prescribed hy the slate board. . . - ^ 

' l-'Coinpnlsory fMlJ^ime' school atteiulanoe' may be exiended to unemploved mihor. a-od 

I '-^nn , .^''l ^'""''''^ ''" -^ ■^'"''^n free .<^clio(d district ^^^^lh' ix impnIati(m"of 

over. 4,t')00 which lias a superintendent of schools. ^ ■ ^ ... 
'Uiiclusive. 



pupil (.ver ago 16 who is enrolled^iiust atteml regiit^ly, iind the enforcement and ' 
■ penalty provisions of the attendance lawV--at»j'^l5;?.to the child. 

Unless the compulsory atten(lanceJiWicle i5>afynij.alive]y enarte/l..hy the' oouiUv city 
nr town, schoid attendance i.s not required for .cIilldf>jVV)f the district.' ' ' ' 

Y A student who. will beeonu: 16. during a semesfev must remain' in school until the 
e;id ot semester. * «:» » 

l-^Spccial provi.ibn exists for young eliildren wl'io are not of the permissive school a^e 
Y^peciaL provisuin .exists for studcinls who have -not completed elMicr efe'mnntary "or 
nigfi sch^o^.\ • , ' ' . ■ c 

;-i«Tbc requirement- that chihli-en between the ages of 6 and 21 he admitted is not ap- 
plieal>le to liigh -schools.. . • . . ; ' * 

•-•J^Special provision exists for marriage and/or 'f>regnancy. 
-^Special prf^ .>ion exists for older students. ^ ' 

-'^Special provision exists for veterans and ^ disabled 'p^'fsons. ' ' ■ , ' ' 

SOURCE: Analysis^of stalntes from individual states, 



hi 
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TABLE A.5. MINIMUM SCHOOL TERM REQUIRED (1972) AND LENGTH OF 
SCHOOL TERM (1967.68) IN PUBLIC ELEMENTARY AND 
SECO.NDAKV SCHOOLS. BV ^TATE 



Stale 

Alabama 
Alaska 
'Arizona 
Arkansas 
California 
Colorado 

Conneclicul .<' 
Delaware 

Dislricl of Tjolnnibia 
Florida 
Gcorfiia • 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
-Kfiiiucky 
Loni'siana 
Maine 

Maryland 

Mas^achnsclls 

Michigan ^ 

Minnesota ' 

Mississippi 

Missonri 

Montana 

Nebraska 
: Nevada 

Nrw Hainpsbirc* ^ 

New Jersey 

New Mexico 

New York 

Noilli Carolina 
\ North Dakota 

Ohio 

Oklahoma ' 
Oreji^jn ' 
Pennsylvania 
Puerto Rico 
llliodo ' Island 
Sonlli Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
. Virfxinia 
Washinf^ton 
West Virginia ^• 
Wisconsin *^ 
Wyoming 



Minimum School" 
Term Rtquiredl : 

180 days 
180 days-. 
- :H7r) days 

175 days ' 
'U75 days 
OIBO days 

180 days 
. 180 days 
180 days 
180 days , 
-.180 days 
*'10 months 
. ,180 days 

176 days 
9 months 
180 days 
180 days 
18^1 days 

loO days ,:f,-.. 

180 liays ^.rV^ 

180 days7- ■. 

180 days 
. 180 days;, ' 
'175 days 
S175 days 

174 days 
180 /days . 

175 days 
— -^.•180; days 

^^^t)^f^ays 
tMJ80 days 

180 days 
11180 days 

180 days 

180 days 
..... 182 days ' 
' 18P days ' 
, . 175 days 

180 days 

160 days 

180. days 

No statutory 

175 days 

175 days 
1-165 days 

9 njonths 
: 175 days 

180 days 

180 days 

180 days 
121180 days 

177 days 



provision 



Average Length of 
Term in Days- 

175.4 

176.6 

175.0 

175.4 

178.0 

179.6 
. 180.0 
' 180-0 

176.rf 

180.0 : 

180.0 ■. 
. 177.4 ■ 

181.0 

177.0 . 
1-1177.0 
. 179.6 

178.6 

173.6 

178.0 
, 181.2 

183.3 

181.0 

180.0 

177.8 

177.0 
\ M177.5 
r 180.7 
* .r ^a78J 

•'>1J9.6 
■ "^^79.9 . 
1-1181.1 

180.0 * 
180.<) 

1-1180.0 
. 181.0 

179.8 
' 176.0 

178.2 

181.6 ; 

182.7 
180.0 " 
180.0. 
178.5 
176.0 
175.0 
180.2 
171.8 
180.7 
180.0 

181.1 ' 
180.0 

'180.0 



ERIC 



1 SOURCE: Analysis of statutes from individual stales. 
'-ISOURCE: U.S. Department of Health, Echicatiom and 
Statistics of State School Systems, 1967-1968. 
^Longer' if .sufficient funds are available. • * 
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WcUare. Office ...oC^Education, . 



'tDistricIs must maintain a scliool session for ^175 days to qfialify for apporllonment^ from 
"the state sclioo) fund. The' j^fatutory provision for aminimuni schnnl terni is 3 inofillis. 
1 ^'Sciiool districts inn St scliediile 180 actual days'" of school to qualify for state ?uf»port. . 
Tlie 'statutory" provision for a'minininin scii(n^>l term h 3 months. ^ 
] ^'Department of EducaTion Policy No. • 1710-3 ^states lhal llic scIi9ol year* will consist of 
Ip montfis ill 'which teach in 'is, done. There h no statutory provision for a n^iiiinuim 
school term. . - 

j ^FuU special state aid is provided" to distridis that operate schools for 175 days. Tlie 
• statutory provision for a nriniiniun school term is 9 months. . ; 

'^The statu' aid formula is based on' a term of 9 months or. 17.5 days. The staiuiory pro- 
vision for a minimum sehooj^'term is 4 months. \ 

?*The mininujm 'Scliool lterm is 9 months. consistin^^'of 'SO davs each, if sufficiml funds 
arc availnhlc. ' Tlie statutory*' provision for a mininuini sdiool 'terni is 6 .months. 

1^'For puri)oscs of app()rtit)ninj^ s^iate aid, a district must operate schools for 180 days. .' 
There is no stnlutory provision for l minimum school term. , < 

' flThe state aid allotment is hascd on 180 days. The statutory proyi/^ion for a minimum 
school term is 190 days, ineiusive of le<;al l^olidj>y5. exclusive of Satiirdays.* 

statutory provision for a minimum school term exists, hut a _rljild Is required, to., 
-attend for' a minimum of- 105 duys. " . " ■ ' 

i^The minimum schond term in 'Milwaukee i^^set hy tjjc schoo] Ijoard. ' ; 

i^Data for the -1965-66 scliool year. 
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TABLE A-7.' AGE AT WMICn PERMIT FOR EMPLOYiMENT DURING SCHOOL 
HOURS i\LAY LSSUEiyTO A ClULn OK COMPULSORY S'CllOOL AGE; 
AND MINLNHJM EDUCATION FOR n{>M>LOYMEi\'T PERMITS 
' TO A CHILD OF COMPULSORY SCHOOL AGE/ 1972 

: . — — . 1 r- : ^j—^ 



Stale 


Ape 


^ . - Mm. 




A I'llinifi'-i 

J \ 1 tl 1 fiXl 1 111 


l'M6 


None spec) f ied 




Alaska 


■ No provision 


No provision 




Arizona 


14 


5 ycai's in identified 


..subject's ' ' . 


Arkansas 


■ 15 


8 grades 


California 


U5 


If 15, 7tli grade 




Colorado 


M06" 


None specified 


J . 


Connecticut 


'14-16 


8 grades 


Dda^varo 


14-16 * 


8 gra des 




District, of Coliunl)ia 


14-16 


8 grades 




Florida * 


-L1-16 


, H grades 




\JK.f\Jl ^ 111 


14/ 


High sciiool 




Hawaii / ' r " 


: Under 16 


No provision 




Idaho . . / 


Ntme I't^fjnircd 


No provision ' 




Illinois 


.Under... 16 


No -: provision. 




I ndiana 


• 14-16 


'8 graces 




Iowa 


14 


No provision 




Kansas • 


14-16 ' 


Element ar>' school 




Kentucky 


14-16 


High school 




l..()ni>iana • 


I huler 16 


No provision 




Maine 


Under 16 ■ 


Elementary school 
No provision 




iMarj'land 


Under 16 




Alassacluisot ts 


14-16 


6 grades 




Michif^an 


No provision 


No provision 




M iunusoia 


14-16 


Common school 




Mississippi 


Not applicable 


No pi'ovision 




Missouri- 




No provision 




^Montana 


No provision* 


No provisiori 




Nebraska 


14 


8 grades - 




Nevada 


14 


8 grades o 




Now Hampshire 


'14 / 


Read and 'write ' simple sentences* in 






.English . ' 




Now Jersey 


None ■ 


No provision" 




New Mexico 


14T6 ■ 


No provision 




Now York 


14-15. 


provision 




In or tit Carolina' 


No j)ro\'ision 


" N») provision 




Nnrlh Dakota 


14 


8 grades 




Ohio i 


16 


Suecessfully completed occnpatiojitil 






* Iraming 




OklaMOtnn 


14 

> 


Under 16 must read 


and write simple 


i \ 




English sentences 




OrcRon 


■M-16 


Ng^proyision . 
. . Highest elemcntarv/t 


^^ade in district 


Pennsylvania 


•14-17 


Puerto Rico 


14-16 


No provision x . 




Rhode Island 


No provision ■ 


Not applicable 




South Carolinii 


No jJrovision 


No provision 




South Dakota - 


jUnder ape 16 


Ability to rcild and 


write simple 


Tennessee 


% 


■ English sentences • 


14-16 


No provision 




Texas 


14 s 


^ 7 grades 




Utah.. 


14 ' 


No provision 




Vermont 


Under 16 


Elementar>' school 




Virginia 


Cl- 


No fu-ovision 




Wash i nut on 


over 15 


8 grades 


• 


West .Virginia- 


Under 16 


8 grades" 




Wisconsin 


14 


Completion of equivalent ot most ad- 




■ 14 . ^ 


ffir yanced course of study in district 


Wyoming 




' . No jirovision 





114 if necessary to support family. 

"^^^^ when employment is iu the; chiUrs best interest. 

D 1/^"- Analysis of statutes f'om individual states. 
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rilK KIHST SKRIKS OK VWK PAPKRS ON STUDKNT 
COXTROl AND Si rDKNT HKillTS ARK COMPl.KTK 



I lu'V incliKle: 

1. lA'iiiil Aspi^-ls of (\)utv()l of Sfinhnif Acliridi's hij Public 
School Aiifhoril ICS. by 1\. Kdmuntl RcMiltc-r. jr.. prolc'ssor of 
C'diicalion. Coliuiihia Univcrsiiy: ^ 

2. I\i£flils iuicl l-rccdoiiis of Public School SlucUuifs: Directions 
from (li& I^H)()s, hy Dale Oiuldy. dircclor, Microlorm l^-ojtM i. 
Amcyicari Associalinri of junior Oollej^cs, \\'asliiii«;t()iK 

"^^ Suspension iuul Expr'sion of Public School Siudcnis. hy 
l{{)I)C'rt \\, Pliay, associale prolcssor (d hnv and g'ovuriir- 

iiHMii, IJnivcrsily ol Norili Carolina: 

4. Lcs^iil Aspects of Crime I nvcsd^af ion in (he Public Schools, by 
W illiam (J. Buss, [jpolcssor of hnvV Univcrsily ol Ionvu: and 

>. Aspects Of SI ndeni Records, by llenrv K. RnlJcr, jr.. 

|)r()IVssor ol ecbical ional ad in.inisi ral inn. llrnvcrsiiy (d Arizona: 
K. 1). Moran, assislani cxcculiyo dirccior ol* Kansas Associa- 
tion ol" School ooards. *ro|)cka, -Kansas; l^'loyd A. Vandcrfioob 
Jr.. |H'inci|Kd. Slobcr Klcincalary School. 1 .ukcwood, Colorado. 
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